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Preface 

A  scientific  study  of  the  problem  of  crime  has  been  attempted 
in  this  monograph.  An  effort  has  been  made  to  collect  the  facts 
and  study  them,  with  a  view  of  seeing  crime  in  its  relationship  to 
other  social  activities. 

Other  states  have  felt  the  need  of  such  studies,  and  a  few 
such  as  Illinois,  have  made  them.  It  was  with  a  sincere  desire 
to  contribute  something  toward  the  solution  of  this  difficult  prob¬ 
lem  that  this  study  was  undertaken.  The  contents  of  the  volume 
will  furnish  information  on  the  situation  in  Utah  and  it  is  hoped 
will  stimulate  other  studies  along  the  same  line. 

The  writers  wish  to  thank  the  following  persons  for  courteous 
assistance  rendered  and  helpful  suggestions  given  :  R.  E.  Davis, 
Warden  of  the  Utah  State  Penitentiary;  Wilford  F.  Giles,  Deputy 
Warden  of  the  Utah  State  Penitentiary;  Owen  Nebeker,  State  Pa¬ 
role  Agent;  R.  H.  Wooton,  Superintendent  of  the  State  Bureau  of 
Criminal  Indentification  ;  Dr.  Arthur  L.  Beelev,  Professor  of  Sociol¬ 
ogy  and  Social  Technology  at  the  University  of  Utah;  Dr.  Dihvorth 
Walker,  of  the  Department  of  Economics,  University  of  Utah,  for 
his  valuable  help  in  the  statistical  features  of  this  survey,  and 
D.  N.  Straup,  Justice  of  the  State  Supreme  Court  and  ex-officio 
member  of  the  State  Board  of  Pardons. 

GEORGE  THOMAS 
ADOLPH  LADRU JENSEN 

Salt  Lake  City,  Utah, 

January  15,  1931. 
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Introduction 


Crime  and  its  punishment  are  social  problems  of  every  age  and 
every  community,  and  probably  will  not  be  materially  lessened  until 
society  undertakes  to  deal  with  offenders  against  the  law  in  a  sci¬ 
entific  spirit  and  method.  Due  to  social  forces  that  are  not  fully 
understood,  or  when  understood  are  not  employed,  crime  is  not  only 
always  present  but  apparently  varies  in  amount  from  place  to  place 
and  from  time  to  time. 

As  crime  in  its  essence  is  in  part,  at  least,  an  attack  upon  the 
security  of  life  and  property,  society  is  very  sensitive  to  its  increase, 
and  is  always  ready  to  strike  back  in  some  way  at  the  criminal 
element.  Retribution,  or  revenge,  too  often  is  the  method  first  con¬ 
sidered,  though  the  study  reveals  that  these  primitive  methods  are 
largely  ineffective  and  unintelligent,  especially  in  the  light  cast 
upon  the  solution  of  the  crime  problem  by  more  recent  investiga¬ 
tion  and  experiments. 

The  increase  or  decrease  of  crime  may  be  due  in  part  to  legisla¬ 
tion.  The  enactment  of  laws,  such  as  the  federal  prohibition  amend¬ 
ment  and  the  Volstead  Act,  which  have  to  do  with  moral  conduct 
and  the  change  of  former  social-ethical  standards,  together  with  the 
accompanying  violation  of  such  laws,  brings  prominently  forward 
for  public  discussion  not  only  the  crimes  attributed  to  such  legisla¬ 
tion  but  the  whole  crime  problem.  This  is  particularly  true  because 
the  opponents  of  such  reform  legislation  make  violations  the  occa¬ 
sion  of  attack  on  the  crime  committed  and  the  reform  program.  In 
this  way,  and  through  our  modern  methods  of  communication,  crime 
and  all  methods  of  control  come  prominently  before  the  public. 

Perhaps  it  is  too  much  to  expect  society  to  acknowledge  its  er¬ 
ror  in  the  method  of  dealing  with  crime,  especially  if  the  public 
mind  is  excited,  so  that  any  new  legal,  social,  or  humane  treatment, 
even  if  its  purpose  is  to  decrease  crime,  is  decried,  and  those  pro¬ 
posing  such  changes  are  not  infrequently  held  up  to  severe  criticism. 
Yet  in  spite  of  this  situation,  the  scientific  treatment  of  crime  is 
steadily  making  headway. 

From  the  nature  of  the  situation,  this  must  be  so.  When  we 
consider  the  number  of  laws  with  brutal  penalties  that  were  in 
effect  in  most  of  the  civilized  nations  a  century  ago,  dealing  not 
only  with  the  major  and  minor  offenses  but  with  trivial  matters  of 
conduct,  it  is  obvious  that  a  change  in  treatment  was  a  necessity. 
Capital  punishment  was  common.  Less  than  a  century  ago,  in 
some  of  the  civilized  nations  there  were  as  many  as  108  offences 
subject  to  the  death  penalty.  Crimes  not  included  in  this  list  were 
dealt  with  by  deportation  or  by  very  heavy  fines  and  long  periods 
of  imprisonment  in  filthy  jails.  Crime,  however,  persisted. 
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As  men  began  to  study  the  crime  problem,  they  began  to  realize 
that  a  change  in  the  system  was  necessary,  but  change  in  criminal 
law,  judicial  procedure,  and  police  administration  evolved  slowly. 
The  fact  is,  a  real  improvement  can  only  be  achieved  when  society 
acquires  a  better  concept  as  to  how  to  deal  with  crime  and  the 
criminal.  This  is  far  from  being  wholly  a  matter  of  law.  Good 
legislation  is  vital  in  the  control  of  crime,  but  quite  as  essential  are 
the  moral  views  of  the  people,  who  determine  to  a  large  extent 
the  amount  of  crime  committed. 

The  present  inquiry  does  not  concern  itself  with  crime,  criminal 
law,  and  criminal  treatment  in  general,  but  has  to  do  chiefly  with 
the  operation  of  the  indeterminate  sentence  and  the  parole  laws  in 
the  State  of  Utah.  The  inquiry  will  deal  principally  with  the  length 
of  sentence,  length  of  time  spent  in  prison,  length  of  time  on  parole, 
employment  and  supervision  while  on  parole.  The  inquiry  was 
limited  to  criminals  committed  to  the  Utah  State  Penitentiary. 

The  social  problems  to  be  kept  in  mind  in  the  study  are :  (a) 
how  to  deal  with  the  criminal  so  that  society  will  be  protected  from 
crime;  (b)  how  to  educate,  reform,  and  rehabilitate  the  criminal  and 
place  him  in  an  honorable,  productive  place  in  society. 

In  this  study,  the  Utah  indeterminate  sentence  law  and  parole 
law  will  not  be  looked  upon  as  standing  alone.  To  date  thirty- 
seven  states  have  enacted  some  form  of  indeterminate  sentence  law, 
and  forty-five  states  (all  except  Florida,1  Mississippi,  and  Virginia) 
have  parole  laws  in  operation.  Several  states  have  laws  providing 
for  probation  and  suspended  sentences.  Most  of  both  the  parole 
and  the  indeterminate  sentence  legislation  has  been  enacted  since 
1900,  although  parole  legislation  in  general  preceded  that  on  inde¬ 
terminate  sentence.  This  study,  after  a  general  discussion,  has  in 
mind  the  collection,  classification,  and  analysis  of  sufficient  data  to 
form  a  reasonably  sound  judgment  on  the  theoretical  and  practical 
value  of  the  measures  under  consideration. 

In  Utah  the  indeterminate  sentence  law  became  effective  on 
March  24,  1913.  The  present  Utah  parole  act  dates  back  to  1898. 
An  excellent  opportunity  is  therefore  presented  to  study  parole  of 
prisoners  before  and  under  the  indeterminate  sentence  law.  The 
writers  have  made  a  careful  survey  of  all  of  the  available  data  con¬ 
cerning  1556  prisoners  received  at  the  Utah  State  Penitentiary  over 
a  total  period  of  ten  years.  Eight  hundred  twenty-five  (825)  pris¬ 
oners  were  received  from  1908  to  1913  to  serve  definite  sentences. 
Two  hundred  forty-seven  (247)  prisoners  were  received  from  1913 

1  The  Salt  Lake  newspapers  reported  that  on  July  3,  1930,  the  Governor  of  Florida  par¬ 
doned  about  200  felons  and  allowed  them  to  go  free  without  any  serious,  extended  study  of 
individual  cases  or  any  supervision  outside  prison  walls.  This  method  of  returning  of  state 
prison  offenders  to  society  seems  entirely  inadequate  and  archaic.  The  Attorney  General  of 
Florida  writes,  however,  that  only  conditional  pardons  are  granted  in  Florida  today,  which 
provide  for  reimprisonment  upon  breach  of  one  of  the  conditions  of  the  pardon  by  the  prisoner. 
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to  1915  to  serve  indeterminate  sentences.  And  four  hundred  eighty- 
four  (484)  prisoners  were  received  at  the  State  Penitentiary  from 
1923  to  1926, — during  the  first  three  years  of  the  second  decade  of 
the  operation  of  the  indeterminate  sentence  law.  The  study  of  the 
records  of  prisoners  received  during  this  latest  period  brings  the 
survey  as  near  as  possible  to  the  present  time  and  yet  permits  the 
dealing  with  reasonably  complete  and  satisfactory  parole  records 
for  research  purposes. 

Definite  and  indeterminate  sentences  will  be  compared  as  to  the 
justice  achieved  from  a  punitive  standpoint,  the  flexibility  and 
ease  of  administration,  and  the  time  served  in  prison  under  each 
type  of  law,  and  the  time  served  in  prison  under  the  definite  sen¬ 
tence  law,  as  compared  with  the  time  served  in  prison  and  on  parole 
under  the  indeterminate  sentence  law.  The  relation  of  the  judge’s 
recommendation  as  to  the  time  which  the  prisoner  should  serve  in 
prison  will  also  be  compared  with  the  time  he  actually  served  in 
prison  for  all  parolees  of  the  1923-1926  group  of  prisoners. 

The  indeterminate  sentence  and  parole  as  correlative  principles 
of  penology,  work  hand  in  hand  almost  as  two  parts  of  a  unified 
whole,  but  for  purposes  of  clarity  in  exposition  they  will  be  dis¬ 
cussed  separately  wherever  possible.  It  will  be  noted  that  the 
parole  law  was  not  used  to  any  noticeable  degree  as  a  method  of 
releasing  prisoners  while  the  definite  sentence  law  remained  in 
effect.  Parole,  however,  will  be  carefully  surveyed  under  the  in¬ 
determinate  sentence  law.  The  percent  of  prisoners  who  are  pa¬ 
roled,  the  percent  of  parolees  who  become  parole  violators,  the  per¬ 
cent  of  non-violator  parolees  who  become  subsequent  offenders  will 
all  be  set  out  in  detail.  An  analysis  will  also  be  made  of  a  con¬ 
siderable  number  of  factors  which  make  for  success  and  failure  on 
parole  as  shown  by  statistics  of  the  1923-1926  group  of  parolees. 

To  accomplish  completely  the  purpose  of  this  study  and  see  the 
problems  surveyed  in  their  proper  settings  and  relationships,  it  will 
be  necessary  to  sketch  briefly  the  theory  of  criminal  punishments 
and  the  history  of  criminal  punishment,  generally  and  particularly, 
in  Utah.  In  considering  the  question  of  improvements  in  Utah’s 
indeterminate  sentence  law  it  has  been  deemed  necessary  to  present 
a  comparative  survey  of  different  indeterminate  sentence  laws  of 
several  states.  A  similar  comparative  survey  of  the  parole  laws  of 
the  several  states  will  also  be  presented.  The  legal  phases  of  the  in¬ 
determinate  sentence  and  parole  are  treated  only  in  so  far  as  they 
are  requisite  to  a  full  understanding  of  the  social  aspects  of  those 
problems. 

The  writers  realize  that  to  present  a  complete  survey  of  the 
treatment  of  convicted  felons  would  require  the  compilation  and 
analysis  of  data  on  suspended  sentences  and  probation  and  the  ac- 
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ceptance  of  lesser  pleas  of  guilty  where  the  prisoner  is  charged 
with  a  more  serious  crime  in  the  information  or  indictment  and  also 
a  study  of  prison  methods  of  training  of  prisoners  for  rehabilita¬ 
tion.  A  statistical  survey  of  these  problems  is  considered  beyond 
the  scope  of  the  present  study,  which  begins  with  convicted  prison¬ 
ers  actually  received  at  the  State  Penitentiary.2  A  brief  chapter 
will  be  presented  on  probation  and  the  suspended  sentence,  and 
reference  will  be  made  to  the  probation  and  suspended  sentence  law 
of  Utah  of  1923,  which  as  yet  has  received  little  practical  recogni¬ 
tion  by  the  criminal  courts  of  this  state.  The  statistical  study  made 
and  the  results  thereof  reported  herein  shows  that  the  problem  of 
the  habitual  criminal  presents  a  serious  situation  both  as  to  sen¬ 
tence  and  also  as  to  parole.  For  purposes  of  clarity  the  habitual 
criminal  problem  will  be  treated  in  a  chapter  by  itself. 

The  chief  questions  to  be  considered  in  the  following  study  are: 

1.  Should  the  indeterminate  sentence  and  parole  be  abandoned 
or  continued? 

2.  If  abandoned,  what  measures  should  be  substituted? 

3.  If  continued,  what  improvements  should  be  made  in  the 
laws  themselves  and  in  their  administration? 


2  It  should  be  remembered  that  the  periods  studied  between  1908  and  1926  were  normal 
in  the  number  of  felons  received  at  the  Utah  Penitentiary  and  that  there  was  no  substantial 
increase  in  felonies  committed  during  the  later  period  based  on  the  number  of  felons  con¬ 
victed.  The  prisoners  received  at  the  Uthh  State  Prison  for  five  year  periods  beginning  in 
1903  are  as  follows:  1903  to  1907  inclusive  604;  1908  to  1912  inclusive  779;  1913  to  1917 
inclusive  747  ;  1918  to  1922  inclusive  572;  and  1923  to  1928  inclusive  767.  The  total  number 
of  prisoners  received  from  1903  to  1928  inclusive  was  3469  or  an  average  of  139  each  year. 
Two  years  only  show  any  unusual  variation  from  the  average.  They  are  the  years  of  1918 
when  only  71  prisoners  were  received  and  1919  when  only  80  prisoners  were  received.  During 
1929  and  1930  when  only  the  records  of  parolees  are  considered  there  was  a  marked  increase 
in  the  number  of  prisoners  received  at  the  State  Penitentiary.  The  figures  are:  201  prisoners 
during  1929  and  223  prisoners  during  1930. 


Part  I 


HISTORICAL  BACKGROUND 


Chapter  l 


PURPOSE,  THEORIES,  AND  HISTORICAL  SKETCH  OF 
CRIMINAL  PUNISHMENTS 


PURPOSE  OF  CRIMINAL  LAW  AND  SOCIAL  PUNISHMENTS 

“For  the  most  part,  the  purpose  of  the  criminal  law  is  only  to 
induce  external  conformity  to  rule.  All  law  is  directed  to  condi¬ 
tions  of  things  manifest  to  the  senses.  And  whether  it  brings  these 
conditions  to  pass  immediately  by  the  use  of  force  as  when  it  pro¬ 
tects  a  house  from  a  mob  by  soldiers,  or  appropriates  private  prop¬ 
erty  for  public  use,  or  hangs  a  man  in  pursuance  of  a  judicial  sen¬ 
tence,  or  whether  it  brings  them  about  mediately  through  men’s 
fears,  its  object  is  equally  an  external  result.  In  directing  itself 
against  robbery  or  murder,  for  instance,  its  purpose  is  to  put  a  stop 
to  the  actual  physical  taking  and  keeping  of  other  men’s  goods  or 
the  actual  poisoning,  shooting,  stabbing,  or  otherwise  putting  to 
death  of  other  men.  If  those  things  arc  not  done,  the  law  forbid¬ 
ding  them  is  equally  satisfied,  whatever  the  motive.”  1 

“Public  policy  sacrifices  the  individual  to  the  general  good.  It 
is  desirable  that  the  burden  of  all  should  be  equal,  but  it  is  still 
more  desirable  to  put  an  end  to  robbery  and  murder.”  1 

In  the  foregoing  quotations  Justice  Oliver  Wendell  Holmes,  Jr. 
emphasizes  the  retributive  and  preventive  ideas  of  social  control 
which  were  the  dominant  themes  in  the  later  nineteenth  century 
when  he  wrote  the  above.  Modern  criminology  recognizes  the  practi¬ 
cal  fact  that  ultimately,  and  frequently  sooner  than  later,  nearly  all 
felons  will  be  returned  to  society,  and  upon  this  basis  they  build 
penology,  retaining  some  measure  of  deterrence  and  expiation,  but 
seeking  chiefly  to  reform  and  rehabilitate  the  offender  partly  for 
his  own  good,  but  mainly  it  is  claimed  for  the  security  of  other 
men’s  property,  persons,  and  lives. 

THEORIES  OF  CRIMINAL  PUNISHMENTS 

The  theories  of  the  purposes  of  punishment  may  be  classified 
as  follows : 

(1)  Retribution,  revenge,  or  retaliation 

(2)  Expiation 

(3)  Deterrence 

(4)  Reformation,  or  education  and  rehabilitation 

(5)  Protection  of  society.2 


.  \^0lJ?eSV'0llVer  .W  -Tl"  The  Common  Law’  Little  Brown  &  Company,  Boston,  1881,  Lec¬ 
ture  II,  I  he  Criminal  I.aw,  pp.  48  and  49. 

-  Willoughby,  w.  W„  Social  Justice,  The  Macmillan  Co.,  Ld.  1900,  pp.  322  to  380;  and 
.  outherland,  E.  IT.,  Criminology,  J.  B.  Lippincott  Company,  Philadelphia  &  Ld.,  1924,  Ch  MV 
pp.  314  to  338. 
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The  retributive  theory  in  the  strict  sense  of  the  word  means 
that  punishment  is  inflicted  as  some  form  of  pain  solely  for  the  pur¬ 
pose  of  making  pain  felt  by  the  person  to  be  punished.  Retribution 
is,  however,  closely  associated  Avith  the  feeling  of  revenge  and  re¬ 
taliation  and  in  primitive  societies  as  in  the  occasional  “lynching 
bees”  of  today,  retribution  is  closely  associated  with  the  gratifica¬ 
tion  of  revengeful  feelings.  Although  the  purpose  of  retribution  is 
primarily  to  make  the  offender  suffer,  the  infliction  of  the  suffering 
is  motivated  by  the  vindictiveness  of  the  injured  person  and  his 
relatives  and  friends,  or  if  the  injured  person  died  from  the  result 
of  the  wrong,  then  the  infliction  of  suffering  is  motivated  by  the 
anger  and  hatred  of  those  relatives  and  friends  who  would  avenge 
his  death.  Thus  is  produced  in  primitive  societies  “blood  feuds” 
between  the  wrongdoer  and  his  followers  and  the  injured  person 
and  those  who  champion  his  demand  for  revenge.  When  the  social 
group  becomes  more  highly  organized  and  crime  partakes  more  of 
the  nature  of  an  injury  to  that  group,  then  retribution  may  be  im¬ 
posed  largely  from  personal  motives  on  the  part  of  an  angered  mon¬ 
arch  or  chief.3  Whatever  the  motive  for  inflicting  the  punishment, 
the  retributive  theory  regards  punishment  for  punishment’s  sake 
as  sufficient  justification  for  criminal  penalities.  The  harshest  of 
the  mosaic  laws,  which  required  that  the  offender  should  give  life 
for  life,  eye  for  an  eye,  a  tooth  for  a  tooth,  hand  for  hand,  foot 
for  foot,  burning  for  burning,  wound  for  wound,  and  strike  for 
strike,4  is  a  good  illustration  of  a  law  embodying  the  retributive 
theory  of  punishment. 

The  expiation  theory  of  criminal  punishments  goes  a  step  farther 
than  the  purely  retributive  idea  and  requires  on  the  part  of  the 
wrongdoer  some  sacrifice  or  atonement  beneficial  to  the  injured 
person  or  the  social  group  to  make  amends.  It  requires  the  suffer¬ 
ance  of  some  penalty  to  extinguish  the  guilt  of  the  offender,  but  not 
an  exact  equivalent  of  loss  of  life  or  of  suffering  by  the  wrongdoer. 
If  the  offender  voluntarily  makes  complete  satisfaction  according  to 
agreement  or  the  established  custom,  then  the  blot  against  the 
reputation  of  the  family,  tribe,  or  nation  that  had  been  injured  is 
entirely  obliterated.5  Persons  interested  in  putting  a  stop  to  the 
feud  persuaded  the  injured  man  or  the  relatives  of  the  deceased  to 

3  Holdsworth,  W.  S.,  A  History  of  English  Law,  Meuthuen  &  Co.,  Ltd.,  Ld.,  3rd  Edition, 
1923,  Vol.  II,  p.  44;  and  Carter,  James  C.,  Law ,  Its  Origin,  Growth  and  Function,  Putnams 
Sons,  N.  Y.  &  Ld.,  1907,  pp.  41  and  42. 

4  Exodus,  Ch.  21,  Verse  24.  Leviticus,  Ch.  24,  Verses  17  and  20,  and  Deuteronomy,  Ch. 
19,  Verse  21. 

5  Gillin,  John  L.,  Criminology  and  Penology,  The  Century  Co.,  N.  Y.,  1926,  p.  303  et.  seq. 
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accept  a  pecuniary  compensation  regarded  as  the  equivalent  of  the 
injury.  At  first  this  compensation  was  voluntary  both  in  Roman" 
and  Anglo-Saxon  law.  The  offender  was  not  obliged  to  offer  the 
compensation,  neither  was  the  injured  man  required  to  accept  the 
‘hot”  nor  the  relatives  to  receive  the  “wer”  or  their  slain  kin.7 
Later  the  laws  of  Ethelbert  provided  a  tariff  of  compensations  that 
was  obligatory.8  The  Lex  Salica,9  which  is  the  earliest  written  law  of 
the  Teutons,  first  reduced  to  writing  probably  in  the  second  half  of 
the  fifth  century  A.  D.,  are  a  long  series  of  fines  which  criminals 
must  pay  to  right  the  wrong  done,  and  illustrate  well  the  expiation 
theory  of  punishments.  For  example,  Title  XXIV  concerning  The 
Killing  of  Little  Children  and  Women,  paragraph  3,  provides: 

“If  anyone  have  hit  a  free  woman  and  she  is  pregnant  and  she  dies,  he 
shall  be  sentenced  to  28,000  denars,  which  makes  700  shillings.”10 

Concerning  thefts  of  sheep  and  cattle  the  Lex  Salica,  Titles  11 
and  III  provide  in  part  respectively: 

“14.  If  anyone  steal  25  sheep  where  there  were  no  more  in  that  flock 
and  it  be  proved  on  him,  he  shall  be  sentenced  to  2500  denars,  which  make 
62  shillings.” 

“4.  If  anyone  steal  that  bull  which  rules  the  herd,  and  never  has  been 
yoked  he  shall  be  sentenced  to  1800  denars,  which  make  45  shillings.”” 

Deterrence  as  a  theory  of  punishment  presupposes  that  the  crim¬ 
inal  can  be  and  should  be  subjected  to  such  severity  of  treatment  as 
will  deter  him  from  further  wrongdoing  and  also  prove  exemplary 
to  others  who  might  be  tempted  to  commit  similar  offences.  It  was 
a  very  potent  theory  two  centuries  ago  when  a  sentence  to  stand 
in  the  pillory  was  often  accompanied  by  the  cropping  of  one  or 
both  ears  and  the  body  of  a  traitor  was  beheaded  and  quartered 


6  Gaius  Instit.  Ill,  189;  Just.  Instit.  IV  4,  7 ;  Girard,  Droct.  Roman  396. 

7  Holdsworth,  W.  S.,  History  of  English  Law,  Methuen  &  Co.  Ltd.,  Ld.,  3rd  Ed.,  1923,  Vol. 
II,  p.  45. 

s  Ibid.,  p.  45. 

”  Sources  of  Ancient  and  Primitive  Law,  Evolution  of  Law  series,  Little  Brown  and  Co., 
Boston,  1915,  Vol.  I,  Ch.  XX.  The  Lex  Salica  is  therein  reprinted  from  Ernest  F.  Hender¬ 
son’s  Select  Historical  Documents  of  the  Middle  Ages,  Ld.  G.  .Beil  &  Sons  Ltd.,  1912. 

70  Ibid.,  p,  504.  For  a  similar  homicide  the  Hebrew  law  exacted  the  death  penalty.  (Ex. 
21  :22  and  23.) 

17  Ibid.,  pp.  500  and  501.  The  Hebrew  laws  which  provide  for  the  expiation  of  the 
wrongdoer  by  definite  money  payments  are  very  rare  and  where  found  appear  more  in  the 
nature  of  personal  civil  injuries  than  public  wrongs.  “If  the  ox  gore  a  man-servant  or  a 
maid-servant;  he  shall  give  unto  their  master  thirty  shekels  of  silver,  and  the  ox  shall  be 
stoned.”  (Ex,  21  : 32. )  The  Hebrew  peoples  did  however  practise  a  form  of  expiation,  essen¬ 
tially  vicarious  for  sins  committed  which  were  not  serious  enough  to  be  covered  by  their 
laws  and  ordinances.  They  were  commanded  to  refrain  from  all  work  once  each  year  on  the 
tenth  day  of  the  seventh  month.  “For  on  that  day  shall  the  priests  make  an  atonement  for 
you,  to  cleanse  you,  that  ye  may  be  clean  from  all  your  sins  before  the  Lord.”  (Lev.  16:29 
and  30.) 
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and  feasted  upon  by  carrion  crows.12  It  was  probably  the  strong¬ 
est  theory  of  penal  justice  in  England  several  centuries  ago  when 
executions  like  the  beheading  of  Sir  Walter  Raleigh  13  were  the 
occasion  of  great  public  gatherings  and  comment.  In  the  American 
Criminal  practice  of  today  this  restraining  by  fear  persists  chiefly 
in  a  few  southern  states  where  lynchings  are  not  uncommon.  There 
also  are  to  be  found  comparatively  fewer  indeterminate  sentence 
laws  than  in  any  other  states  of  the  union.14 

The  reformatory  or  educative  theory  of  punishment  is  a  rela¬ 
tively  modern  concept.  It  calls  for  the  fitting  of  penal  measures 
to  the  criminal  rather  than  to  the  crime,  and  requires  individualiza¬ 
tion  of  punishment  and  treatment.  Parole  and  indeterminate  sen¬ 
tence  laws  of  the  past  half  century  are  based  essentially  on  the 
theory  of  reformation  and  designed  especially  to  provide  individual¬ 
ization  of  punishment.  As  an  illustration  of  the  operation  of  the 
reformatory  theory ;  assume  two  burglars  each  sentenced  by  the 
trial  court  from  one  to  twenty  years  imprisonment.  One  prisoner 
may  serve  only  six  months  in  prison  while  the  other  may  serve  six 
years  depending  upon  the  previous  criminal  record  of  each  and  the 
reformatory  progress  of  the  particular  criminal  while  within  the 
prison  walls.  In  theory  while  the  prisoner  is  on  parole  the  reforma¬ 
tion  and  education  still  continue.15 

The  protection  of  society  theory  is  that  Anew  of  penal  justice 
which  emphasizes  not  the  value  and  possibility  of  reforming  the 
wrongdoer  but  which  regards  the  right  and  desire  of  the  social 
group  to  be  as  free  as  possible  of  injury  by  criminal  offences  as 


12  Gabriel.  Ralph  H.,  The  Pageant  of  America,  Yale  University  Press,  New  Haven,  Conn., 
1928,  Vol.  10,  p.  69.  Professor  Marcus  W.  Jernegan  of  the  Univ.  of  Chicago  gives  a  good 
brief  account  of  physical  mutilations  and  the  deterant  theory  of  punishments  in  The  American 
Colonies,  1492-1750,  Longman  Green  &  Co.,  N.  Y.,  1929,  p.  182.  He  writes,  “In  addition  to 
their  faith  in  the  efficacy  of  capital  punishments,  the  Puritan  leaders  of  New  England  colo¬ 
nies  thought  that  physical  mutilation  of  the  criminal  would  deter  persons  from  crime.  Twenty- 
four  different  crimes  were  punishable  by  such  penalties  as  branding  with  a  red  hot  iron,  cut¬ 
ting  off  the  ears,  slitting  the  nose  or  boring  the  tongue.  Among  these  were  assault,  arson, 
profanity,  forgery,  sabbath  breaking,  speaking  evil  of  preachers  or  officers,  and  drunkenness. 
Whipping,  gagging,  and  nailing  the  ears  of  the  offender  to  the  pillory  were  the  moderate 
forms  of  inflicting  physical  pain.” 

13  Martin,  A.  S.,  Hume,  Sir  Walter  Raleigh,  T.  Fisher  Unwin,  Ld.,  3rd  ed.,  1903,  p.  414. 

14  Honorable  William  Howard  Taft,  Chief  Justice  of  the  United  States,  in  speaking  at 
the  Conference  of  the  National  Crime  Commission  held  at  Washington.  D.  C.,  on  November 
3,  1927  on  the  subject  of  pardon  and  parole  said,  “Without  examining  closely  the  statutes 
proposed  and  partly  carried  through  by  Senator  Baumes  and  his  associates,  it  seems  to  me 
that  they  indicate  that  the  forgotten  man,  the  victim  of  the  murderer  and  the  robber  and 
the  criminal  as  well  as  society  at  large,  is  being  remembered  in  the  new  legislation  in  New 
York.  We  are  in  favor  of  course  of  measures  which  will  induce  criminals  to  become  law-abid¬ 
ing  citizens,  but  we  must  never  forget  that  the  chief  and  first  object  of  the  prosecution  of 
crime  is  its  deterrent  effect  upon  future  would-be  criminals  in  the  protection  of  society.  We 
must  not  allow  our  interests  in  criminals  to  go  to  the  point  of  making  effective  prosecution 
of  crime  and  its  punishment  subordinate  to  schemes  for  reform  of  criminals,  however  admir¬ 
able  they  might  be.”  See  Journal  of  Criminal  Law  &  Criminology,  Vol.  18,  p.  502. 

15  See  for  discussion  of  reformatory  theory,  Saleilles,  Raymond,  The  Individualization  of 
Punishments,  Little  Brown  and  Co.,  Boston,  1913,  pp.  44-48. 
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paramount.16  The  enactment  of  so-called  Baumes  Laws  which  is 
now  going  on  in  this  country  by  which  habitual  offenders  are  to  be 
sentenced  to  life  imprisonment  indicates  that  the  present  emphasis 
is  being  placed  upon  the  need  for  protecting  the  community  from 
crime,  rather  than  upon  the  experiment  of  reforming  the  criminal. 
If  statistics  of  habitual  offenders  show,  as  the  few  available  studies 
seem  to  indicate,  that  a  third  or  fourth  felony  offender  is  likely  to 
return  to  a  life  of  crime  as  a  profession,  then  society  should  not 
bear  the  great  risk  entailed  by  having  such  offenders  prematurely 
liberated  from  prison.  The  theory  of  properly  protecting  society 
would  require  that  the  penal  administrative  officers  in  charge  should 
keep  recidivists  imprisoned  until  it  is  reasonably  certain  that  they 
have  acquired  a  new  viewpoint  and  new  habits  of  life.  And  when 
they  are  paroled  they  should  be  zealously  watched  and  assisted  on 
parole  indefinitely.17 

In  the  present  conflict  between  the  desire  of  society  to  be  rid 
of  crime  and  its  desire  to  deal  justly  with  and  to  rehabilitate  crim¬ 
inals  as  social  unfortunates  needing  assistance,  it  seems  certain 
that  the  ultimate  measures  of  social  protection  against  crime  will 
not  be  achieved.  Ultimately  both  the  reformatory  and  protective 
theories  will  be  properly  embodied  in  a  system  of  rational  penology. 
In  the  meantime  it  is  quite  certain  that  both  legal  measures  and 
administrative  practices  designed  to  give  greater  protection  to  so¬ 
ciety  will  receive  favorable  consideration.  This  is  evidenced  in  part 
by  the  trend  of  legislation  during  the  last  fifteen  years  toward  the 


3G  Ibid.,  pp.  49  and  50. 

17  Kant  contends  that  punishment  of  one  person  for  the  protection  of  another  is  philo¬ 
sophically  unsound,  He  writes  in  his  Philosophy  of  Laiv,  translated  by  Hastie,  p.  195,  “Judi¬ 
cial  punishment  can  never  be  administered  merely  as  a  means  for  promoting  another  good, 
either  with  respect  to  the  criminal  himself  or  to  civil  society,  but  must  in  all  cases  be 
imposed  only  because  the  individual  on  whom  it  is  inflicted  has  committed  some  crime.  For 
one  man  ought  never  to  be  dealt  with  merely  as  a  means  subservient  to  the  purposes  of 
another.”  Goodnow  in  his  work  Political  Justice ,  p.  230,  writes,  “Punishment  is  inflicted 
because  there  is  apprehended  to  be  a  certain  fitness  and  propriety  in  the  nature  of  things 
that  render  suffering  abstractly,  from  the  benefit  to  result,  the  suitable  concomitant  of  vice.” 

Although  philosophically  a  just  retribution  may  be  the  establishment  of  the  equilibrium 
of  the  state  which  the  criminal  has  disturbed,  yet  practically  the  necessity  of  minimizing 
and  preventing  crime  are  vital  added  social  considerations  which  require  that  the  treatment 
of  criminals  be  carried  far  beyond  the  point  where  the  disturbed  equilibrium  is  re-established, 
even  to  the  point  of  curtailing  the  freedom  of  the  offender  to  a  large  measure  for  the  pro¬ 
tection  and  welfare  of  the  social  group. 

If  the  protection  of  society  theory  were  stressed  as  all-important  *a  convicted  felon  should 
suffer  death  penalty  or  never  be  returned  to  society  until  he  has  served  h;s  sentence  in  full, 
less  good  time  allowance,  or  until  he  proved  not  only  to  a  majority  of  the  parole  board  but 
to  every  member  thereof  by  his  conduct  that  he  is  a  very  satisfactory  risk  to  go  upon  parole. 
He  would  then,  except  in  special  cases,  be  paroled  only  within  the  state  which  gave  him  his 
conditional  liberty,  as  is  the  law  of  Idaho,  so  that  there  would  be  genuine  parole  supervision 
and  assistance.  And  he  would  remain  on  parole  the  rest  of  his  natural  life  unless  sooner 
pardoned  as  is  the  legal  requirement  in  Alabama,  Oklahoma,  and  several  other  states. 
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enactment  of  statutes  providing  for  the  asexualization  of  habitual 
criminals  and  feebleminded  persons.18  ' 

The  foregoing  five  theories  of  criminal  punishment  each  receive 
some  practical  recognition  in  practically  every  punishment  imposed 
upon  an  offender.  Every  indeterminate  sentence  pronounced  by 
the  judge  contains  punishment  for  the  wrongdoer  that  he  may  learn 
his  lesson  that  crime  does  not  pay,  the  idea  of  expiation  that  he 
must  atone  for  his  crime,  a  warning  to  would-be  criminals,  and  the 
opportunity  for  the  pardon  board  to  determine  the  time  for  parole 
and  the  time  to  be  served  on  parole  with  a  view  to  the  reformation 
of  the  prisoner  and  also  the  protection  of  society.  In  the  evolution 
of  criminal  punishments,  the  type,  the  severity,  and  the  extent  of 
treatment  varies  as  the  emphasis  is  placed  upon  a  particular  theory 
of  punishment.19 

HISTORICAL  SKETCH  OF  CRIMINAL  PUNISHMENTS 
Primitive  Views 

The  retribution  in  some  of  the  Mosaic  Laws  and  the  expiation 
demanded  by  the  Laws  of  Ethelbert  and  the  Teutonic  Lex  Salica 
have  already  been  noted  in  discussing  the  retributive  and  the  expia- 
tive  theories  of  criminal  punishments.  The  three  progressive  steps 
in  a  number  of  primitive  societies  of  securing  recognized  sanction 
of  criminal  law  was  also  there  pointed  out,  vi £. :  first,  the  blood 
feud ;  next,  the  voluntary  composition  payment  of  money  or  goods 

18  Keedy,  Edwin  R.,  Cases  on  the  Administration  of  Criminal  Law,  Bobbs-Merrill  Co.,  Indian¬ 
apolis,  Ind.,  1929,  p.  511  and  note  33  thereto.  The  case  of  Mickle  v.  Henrichs,  1918,  District 
Court,  D.  Nevada,  262  Fed.  687,  is  there  given,  in  which  the  vasectomy  statute  is  held  uncon¬ 
stitutional  because,  the  constitution  of  Nevada  forbids  cruel  or  unusual  punishments,  and  this 
punishment  was  unusual.  The  Iowa  vasectomy  statute  was  held  unconstitutional  for  the  same 
reason,  in  Davis  v.  Berry  (S.  C.),  216  Fed.  413.  In  State  v.  Feilen,  70  Wash,  65,  126  Pac. 
75,  41  L.  R.  A.  (N.  S.)  418  Ann.  Cas.  1914,  p.  512,  a  vasectomy  statute  was  held  constitu¬ 
tional,  but  the  constitution  prohibited  only  cruel  punishments.  See,  The  Constitutionality  of 
Compulsory  Asexualization  of  Criminals  and  Insane  Persons,  26  Harv.  Law  Rev.  163.  The  Utah 
asexualization  statute,  Ch.  82  of  Session  Laws  of  1925  providing  for  sterilization  of  habitual 
sexual  criminals,  insane,  idiots,  etc.,  was  held  constitutional  in  Davis,  Warden,  v.  Walton 
(Utah,  1929),  276  Pac.  921.  The  court  also  held  that  the  act  was  not  a  penal  hut  an  eugenic 
and  theraputic  one.  The  Act  of  1925  was  amended  in  Session  Laws  of  1929,  Ch.  59,  to  make 
easier  the  proof  required  for  operation  under  the  act. 

30  Dean  Roscoe  Pound,  in  Criminal  Justice  in  Cleveland,  Part  VIII,  1922,  Ch.  3,  p.  587, 
says,  “In  the  nineteenth  century  we  believed  that  criminal  justice  consisted  in  imposing  upon 
this  wilful  wrongdoer”  (free  moral  agent)  “a  penalty  exactly  corresponding  to  his  crime.  It 
was  not  a  question  of  treatment  of  the  offender,  but  of  the  exact  retribution  appropriate  to 
the  crime.  We  know  today  that  the  matter  is  much  more  complicated  than  this  simple  theory 
assumes.  We  know  that  the  old  analysis  of  act  and  intent  can  stand  only  as  an  artificial 
legal  analysis,  and  the  mental  element  in  crime  presents  a  series  of  difficult  problems.  We 
recognize  that  to  deal  with  crime  in  an  intelligent  and  practical  manner  we  must  give  up  the 
retributive  theory.  But  this  means  that  we  must  largely  make  over  our  whole  criminal  law, 
which  was  rebuilt  around  that  theory  in  the  last  two  centuries,  and  that  work  is  going  on 
slowly  all  over  thenvorld.  *  *  *  We  shall  achieve  lasting  results  neither  by  some  analyt¬ 

ical  scheme  or  rigid  system  worked  out  logically  in  libraries  on  the  sole  basis  of  books  and 
law  reports,  as  some  lawyers  seem  to  hope,  nor  by  abandoning  the  experience  of  the  past 
preserved  in  the  law  reports  and  turning  exclusively  to  administrative,  non-legal  expert 
agencies  which  is  the  hope  of  many  laymen.  Pending  this  making  over  of  criminal  law  we 
must  expect  that  many  of  the  features  of  the  administration  of  criminal  justice  will  remain 
unsatisfactory.” 
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to  avoid  a  feud  ;  and  lastly,  the  imposition  and  acceptance  of  com¬ 
pulsory  fines  imposed  by  the  tribe  or  State  as  just  punishment  for 
the  particular  offence. 

Among  the  Hebrew  people  there  is  also  a  significant  relation  of 
religion  to  crime  and  punishments. 

For  example,  fornication  by  a  virgin  in  her  father’s  house  was 
not  only  a  wrong  to  the  community  to  be  punished  by  stoning  to 
death  the  damsel,20  but  it  was  also  a  sin  against  God,  the  author  of 
criminal  laws,  not  to  be  atoned  for  until  the  men  of  the  city  joined 
in  inflicting  the  punishment  demanded  so  that  evil  could  be  put 
away  from  among  them.  Every  offender  in  Israel  was  a  sinner.21 
If  the  sin  were  a  grievous  one  which  did  not  call  for  the  punishment 
of  death,  then  the  sinnner  was  to  be  cut  off  from  Israel — the  chosen 
people. 

Roman  Views 

Early  Roman  crimes  were  confined  almost  solely  to  offences 
against  the  Empire,  or  against  its  officers,  authority,  or  peace  or 
public  morals.  Crime  and  sin  were  in  the  main  not,  synonymous, 
and  injuries  like  assaults  were  regarded  as  private  or  civil  wrongs 
and  not  criminal  in  nature.22  Punishments  were  most  cruel.  Com¬ 
mon  forms  of  capital  sentences  were  burning  alive,  crucifixion,  and 
fighting  with  wild  beasts.  Crucifixion  and  the  sentence  ad  bestia 
were  abolished  in  the  early  part  of  the  fourth  century  A.  D.  by 
Constantine  out  of  regard  for  the  memory  of  the  Fouftder  of  the 
new  religion  that  he  adopted.  There  was,  however,  one  interest¬ 
ing  form  of  sentence  to  gladiatorial  combat  in  which  the  condemned 
man  had  a  chance  for  life  and  might  even  regain  his  freedom.23 
Corporal  punishment  was  common  and  severe.  Condemnation  to 
the  mines  and  imprisonment  in  chains  of  varying  weights  accord¬ 
ing  to  the  seriousness  of  the  offences  were  some  of  the  forms  of 
sentences  for  non-capital  crimes.24  Punishments  were  sternly  re- 
tributory,  and  deterrent.  Little  thought  of  expiation  and  none 
whatever  of  education  and  reformation  of  the  criminal  is  evidenced 
by  the  Roman  punishments. 

English  Views 

Before  the  Norman  conquest  of  England,  the  punishment  for 
treason  and  all  other  felonies  was  death.  Under  William  the  Con¬ 
queror  the  punishment  of  death  was  replaced  almost  entirely  by 

20  Duteronomy,  Chapter  22,  verse  21.  Adultery  also  called  for  the  death  penalty,  Leviticus, 
Chapter  20,  verse  10. 

21  Exodus,  Chapter  20,  verses  1  to  6. 

22  Holland,  Sir  Thomas  E.,  Jurisprudence ,  13th  ed.,  1924,  The  Clarenden  Press,  Ld.,  p.  379. 

23  Hunter,  W.  A.,  Roman  Law,  4th  ed.,  1903,  Sweet  &  Maxwell  Ltd.,  Ld.,  pp.  1064  and 
1065. 

24  Ibid. 
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mutilation.  In  the  reign  of  Henry  III  and  Edward  I  there  is  abun¬ 
dant  evidence  that  death  was  again  restored  as  the  common  punish¬ 
ment  for  felonies.25 

The  rigor  of  the  criminal  common  law  was  somewhat  relaxed 
by  the  “Privilege  of  Clergy,”  which  originally  consisted  in  the  right 
of  the  clergy  to  be  free  from  the  jurisdiction  of  the  law  courts,  but 
which  grew  in  scope  of  application  until  not  only  clerks  and  assis¬ 
tants  to  divine  officers,  as  Doorkeepers,  Readers,  Exorcists,  and 
Sub-deacons,  but  anyone  who  could  read  might  plead  his  privilege 
of  clergy.  Benefits  of  clergy,  as  the  practice  was  also  called,  ex¬ 
cused  from  capital  punishment  the  person  who  claimed  it  until  1779, 
and  unless  he  was  a  peer  or  a  clerk  in  orders  he  was  branded  in  the 
hand  with  the  first  letter  of  the  offence  he  had  committed  and 
might  be  imprisoned  in  a  church  prison  not  exceeding  one  year.26 
There  were,  however,  three  serious  offences  which  were  at  no  time 
clergyable :  high  treason  against  the  king,  highway  robbery,  and 
wilful  burning  of  houses. 

During  the  sixteenth  century  no  less  than  seven  acts  were 
passed  making  certain  crimes  not  clergyable  27  and  numerous  acts 
were  passed  defining  particular  crimes.  This  legislative  adjustment, 
which  aimed  to  give  the  king  more  power  in  criminal  cases  con¬ 
tinued  during  the  seventeenth  and  eighteenth  centuries.  In  1592 
Sir  James  F.  Stephen  estimates  there  were  800  executions  a  year 
in  the  forty  English  counties.28 

A  reaction  against  this  free  infliction  of  capital  punishment  set 
in  about  1700.  In  actual  practice  the  death  penalty  was  inflicted 
in  only  a  small  proportion  of  the  cases  in  which  sentence  was 
passed.  Persons  capitally  convicted  were  conditionally  pardoned 
upon  agreeing  to  be  transported  by  the  Crown  to  America  for  a 

25  Stephen,  Sir  James  F.,  History  of  the  Criminal  Law  of  England,  The  Macmillan  Company 
Ld.,  1883,  Vol.  I,  Ch.  XIII,  p.  458.  The  number  of  felonies  in  the  early  common  law  was 
small.  Coke’s  Third  Institutes  names  only  seven ;  homicide  in  the  two  forms  (murder  and 
manslaughter),  rape,  burglary,  arson,  robbery,  theft,  and  mayhem.  Ibid.,  p.  463.  The  great 
number  of  felonies  existing  in  the  later  common  law  is  usually  exaggerated  in  the  ordinary 
reader’s  mind,  though  the  statements  that  several  hundred  such  felonies  existed  may  be 
technically  correct.  Sir  Stephen,  p.  470,  says,  of  the  160  non-clergyable  capital  offences 
named  by  Blackstone,  “I  know  not  how  many  are  included  in  what  is  known  as  the  Black 
Act  (9  Geo.  I,  c.  27,  1722).  This  act  provided,  amongst  other  things,  that  if  any  persons 
armed  or  having  their  faces  blacked,  or  being  otherwise  disguised  should  appear  in  any 
forest,  etc.,  or  in  any  warren,  or  place  where  hares  or  rabbits  are  usually  kept,  or  in  any 
high-road,  open  heath,  common  or  town,  or  should  unlawfully  hunt,  wound,  kill,  destroy,  or 
steal  any  red  or  fallow  deer,  etc.,  they  should  be  guilty  of  felony  without  benefit  of  clergy. 
The  part  of  this  provision  which  I  have  quoted  creates  fifty-four  capital  offences,  for  it  for¬ 
bids  three  classes  of  persons  to  do  any  one  of  eighteen  acts.”  There  is  no  question  however 
of  the  extreme  severity  of  the  punishments  in  England  under  the  common  law.  Sheepstealing 
was  one  of  the  many  clergyable  crimes  punishable  by  death.  Ibid.  (p.  468). 

2(5  For  an  interesting  explanation  of  how  Benefit  of  Clergy  operated,  see  Stephen,  Sir 
James  F.,  History  of  the  Criminal  Law,  Vol.  I,  pp.  459  to  467.  Peers  were  not  branded  in  the 
hand.  Ibid.,  p.  462. 

27  Ibid.,  p.  464-465. 

2S  Stephen,  Sir  James  F.,  History  of  the  Criminal  Law,  Vol.  I,  p.  468. 
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definite  term  of  years,  and  after  the  American  Revolution  to  be 
transported  to  the  Australian  colonies.  The  act  of  1768  of  8  Geo. 
3,  Ch.  15,  gave  power  to  the  criminal  court  to  impose  a  sentence  of 
transportation  29  and  thus  obviated  the  necessity  of  granting  a  con¬ 
ditional  pardon.  The  sentence  of  transportation  was  usually  for 
seven  orffourteen  years,  but  the  judge  was  allowed  a  wide  discre¬ 
tion  in  the  term  of  transportation  to  be  imposed.30 

LIBERALIZING  PUNISHMENTS  IN  ENGLAND 

“In  1764  the  Italian  philosopher  Beccaria  published  his  famous  ‘Essay 
on  Crimes  and  Punishments’  in  which  he  argued  that  ‘public  utility’  and 
not  the  degree  of  guilt  is  the  sole  foundation  of  human  as  distinguished 
from  divine  justice;  that  men  have  no  light  and  no  need  ‘to  cut  the  throats 
of  their  fellow  creatures’;  and  that  penalties  ought  to  be  certain  and 
immediate  rather  than  severe,  and  ‘so  contrived  as  to  have  the  greatest 
possible  effect  on  others  with  the  least  possible  pain  to  the  delinquent.’.”31 

The  work  was  received  with  great  favor  in  Italy  and  France  and 
the  first  English  translation  appeared  in  1767  with  the  result  that 
the  House  of  Commons  in  1770  appointed  a  committee  “on  so  much 
of  the  criminal  laws  as  relates  to  capital  punishments.”  The  com¬ 
mittee  recommended  the  repeal  of  several  statutes  inflicting  capital 
punishment,  and  though  the  problem  was  agitated,  the  recom¬ 
mendations  did  not  carry.32 

An  entering  wedge,  however,  of  the  reform  of  criminal  laws  had 
been  driven.  Capital  ofifences  which  had  been  increased  during  the 
kingship'  of  George  II,  from  1727  to  1760, 33  were  so  numerous  in 
1780  that  Martin  Maden,  who  had  deserted  the  bar  to  become  an 
evangelical  preacher  “accused  the  judges  of  having  assumed  a  dis¬ 
pensing  power  similar  to  that  for  which  James  II  was  deposed.  He 
said  that  they  had  ‘for  years  been  preferring  their  own  feelings  as 
men  to  their  official  duty,’  and  that  punishment  had  been  ‘ren¬ 
dered  so  uncertain,  or  rather  the  suspension  of  it  so  certain,  as  to 
prevent  the  operation  of  laws’.”  34 

29  Ibid.,  p.  481. 

30  Ibid.,  p.  481.  “In  seventeen  different  cases  the  sentence  was  transportation  for  life; 

in  two  the  punishment  is  absolute  without  any  alteration.  In  another,  power  is  given  to 
transport  for  any  other  term  without  fixing  any  minimum  term  of  transportation  or  any 
alternative  term  of  imprisonment.  Of  fourteen  other  classes,  in  only  one  is  the  minimum  of 
transportation  fifteen  years.  *  *  *  In  one  case  only  is  the  minimum  term  of  transporta¬ 

tion  ten  years.  We  find  fifteen  varieties  in  punishments  where  the  maximum  is  transporta¬ 
tion  for  a  term  of  fourteen  or  fifteen  years.  The  instances  in  which  the  punishment  of  trans¬ 
portation  for  seven  years  may  be  inflicted  present  twenty-three  varieties.” 

31  Mathieson,  Wm.  Law,  England  in  Transition,  1789-1832,  Longmans,  Green  &  Co,  Ld 
1920,  p.  115. 

33  Ibid.,  p.  116. 

33  Parliamentary  History,  Vol.  XIX,  p.  240. 

34  Mathieson,  William  Law,  England  in  Transition,  1789-1832,  Longmans,  Green  and  Com¬ 
pany,  Ld.,  1920,  p.  116. 
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Sir  Samuel  Romilly,  the  most  liberal  of  the  Whigs,  championed 
the  revision  of  the  penal  laws,  but  perceived  that  the  success  of  the 
attack  would  lie  in  striking  at  weak,  isolated  spots  in  the  criminal 
system.  Accordingly,  he  with  the  aid  of  Francis  Horner  had  the 
death  penalty  abolished  in  1808  for  the,  crime  of  pick-pocketing.  In 
1811  he  carried  the  repeal  of  the  death  penalty  in  cases  of  stealing 
from  a  bleach  yard,  and  the  following  year  capital  punishment  for 
soldiers  and  sailors  found  begging  was  abolished.35 

In  1819,  the  year  following  the  death  of  Romilly,  Sir  James 
Mackintosh  argued  for  a  Select  Committee  to  revise  the  law 
on  capital  punishments.  The.  favorite  argument  for  reform  was 
well  put  in  the  speech  of  Fowell  Buxton  about  as  follows :  “The 
sacred  fabric  reared  by  our  ancestors”  to  protect  the  lives  and 
property  of  Englishmen  was  now  at  last  exposed  as  a  recent  and 
disreputable  invention  which  the  hostility  of  public  opinion  had 
converted  into  a  positive  inducement  to  the  perpetration  of  crime. 
Injured  persons  would  not  prosecute;  judges  labored  to  procure  an 
acquittal ;  juries  perjured  themselves  rather  than  convict.  The  car¬ 
rying  of  Mackintosh’s  proposal  of  the  revision  of  the  penal  code  on 
March  2,  1819  has  been  described  as  the  first  great  victory  which 
the  reformers  achieved.30  He  succeeded,  indeed,  in  1820  in  remov¬ 
ing  about  thirty  felonies  from  the  capital  list  including  fraudulent 
bankruptcy  and  the  theft  of  five  shillings  from  a  shop.37  In  1822 
Mackintosh  moved  that  early  in  the  next  session  the  House  should 
take  into  its  “most  serious  consideration  of  the  means  of  increas¬ 
ing  the  efficacy  of  the  criminal  laws  by  abating  their  undue  rigor.” 
The  motion  was  carried  by  a  vote  of  117  to  101  and  the  work  of 
criminal  reform  in  England  was  well  begun. 

LIBERALIZING  PUNISHMENTS  IN  FRANCE 

In  1864  when  Beccaria,  the  Italian  philosopher,  published  his 
essay  on  “Crimes  and  Punishments,”  France  was  already  prac¬ 
ticing  to  a  large  extent  the  individualizing  of  judicial  sentences.  In 
the  main  no  arbitrary  penalties  were  fixed  by  statute  for  each  of¬ 
fence,  but  the  exact  nature  of  the  sentence  between  outer  limits 
was  left  to  the  discretion  of  the  judge.38  Due  largely  to  the  teach¬ 
ings  of  the  so-called  classical  school  led  by  Rousseau  and  Montes- 
qui,  reaction  set  in  and  triumphed  in  the  French  criminal  code  of 
1791.  By  that  code  definite  punishments  were  provided  for  every 

35 Memoirs  of  Romilly,  II,  252,  317,  325,  365,  and  ITT,  19,  95,  242,  and  331  cited  by  Math* 
ieson,  p.  119. 

36  Mathieson,  Wm.  Law,  England  in  Transition ,  1789-1832,  Longmans,  Green  &  Co.,  Ld., 
1920,  p.  184,  citing  Walpole's  History,  Vol.  II,  p.  66. 

37  Ibid.,  p.  183. 

38  Bruce,  Andrew  A.,  Parole  System  in  Illinois,  Journal  of  Criminal  Law  &  Criminology, 
Vol.  19,  Part  II,  p.  25. 
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crime  much  as  in  the  ancient  Lex  Salica.  The  judge  was  given  no 
discretion  in  the  sentence  to  be  imposed,  nor  was  he  empowered  to 
vary  the  set  punishment  by  reason  of  varying  age,  mentality,  or 
mitigating  circumstances  surrounding  the  particular  offence.39 

The  experiment  with  definite  punishments  of  the  French  Code 
of  1791  was  short-lived,  however,  and  was  largely  given  up  in  the 
Code  of  1810.  Crimes  were  defined  and  classified  but  in  each  class 
a  maximum  and  minimum  punishment  was  named,  while  the  de¬ 
termination  of  what  sentence  should  be  applied  in  a  particular 
case  was  left  to  the  Court.  The  neo-classical  school  of  this  period, 
though  recognizing  the  theory  of  free  will  and  responsibility,  as 
advocated  by  the  classical  school,  allowed  proof  of  lack  of  mental 
capacity  to  distinguish  between  right  and  wrong  due  to  infancy  or 
true  dementia  in  adults.40  This  neo-classical  thought  argued  for 
the  introduction  of  extenuating  circumstances  and  this  view  ul¬ 
timately  triumphed  although  it  was  not  recognized  by  the  Code 
of  1810.41 

THE  REFORMATION  OF  CRIMINALS  IDEA 

With  the  growth  of  humanitarianism  in  the  first  half  of  the 
nineteenth  century,  the  idea  of  punishment  solely  for  punishment’s 
sake  became  generally  offensive,  although  to  some  students  of  crime 
of  that  period  the  retributive  theory  still  had  decided  merit.42  The 
gist  of  penology  about  the  middle  of  the  nineteenth  century  was 
a  more  humane  treatment  of  criminals,  and  this  movement  grad¬ 
ually  and  naturally  brought  about  a  desire  for  the  reformation  of 
the  criminal  and!  for  his  freedom  when  compatible  with  the  rea¬ 
sonable  safety  of  society. 

Ihe  first  real  study  of  the  methods  of  caring  for  and  treatment 
of  criminals,  was  made  by  John  Howard,  the  sheriff  of  Bedford¬ 
shire,  England.  Finding  his  jail  in  a  very  unsatisfactory  and  dis¬ 
agreeable  condition  and  being  deeply  impressed  with  the  need  for 
reform,  he  visited  during  the  year  1773  nearly  all  the  jails  in 
England  and  found  them  in  a  similar  deplorable  state.  For  the 


3,1  Saleilles,  Raymond,  The  Individualization  of  Punishment ,  Little  Brown  &  Co.  Boston 
1913,  Ch.  3,  The  Classical  School,  pp.  52  to  62. 

40  Ibid.,  Ch.  4,  The  Neo-Classical  School,  pp.  63-98. 

41  Ibid.,  pp.  58  and  76. 

45  Stephen,  Sir  James  F.,  History  of  the  Criminal  Law,  Macmillan  Co.,  1883,  Vol.  I,  p.  478, 
says,  “In  cases  which  outrage  the  moral  feelings  of  the  community  to  a  great  degree,  Un¬ 
feeling  of  indignation  and  desire  for  revenge  which  is  excited  in  the  minds  of  decent  people, 
is,  T  think,  deserving  of  legitimate  satisfaction.  If  a  man  commits  a  brutal  murder  or  does 
his  best  to  do  so,  and  fails  only  by  accident,  or  if  he  ravages  his  own'  daughter  (I  have 
known  several  such  cases)  or  if  several  men  acting  together  ravish  any  woman,  using  cruel 
violence  to  effect  their  object,  I  think  they  should  be  destroyed,  partially  in  order  to  gratify 
the  indignation  which  such  crimes  produce,  and  which  it  is  desirable  that  they  should  pro¬ 
duce,  and  partly  in  order  to  make  the  world  wholesomer  than  it  would  be  otherwise  by 
ridding  it  of  people  as  much  misplaced  in  civilized  society  as  wolves  and  tigers  would  be  in 
a  populous  country.” 
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next  few  years  he  travelled  in  Europe,  devoting  his  time  to  study¬ 
ing  the  prison  conditions  and  methods  on  the  continent.  After  his 
return  and  upon  his  findings  and  recommendations,  Parliament 
passed  some  moderately  reformatory  measures  concerning  disci¬ 
pline,  buildings,  and  equipment  of  Government  and  County  jails.43 

One  of  the  chief  difficulties  regarding  prison  conditions  was  the 
lack  of  segregation  of  offenders.  “There  was  in  every  county  of 
England,’’  wrote  Sydney  Smith  as  late  as  1821,  “large  public  schools 
maintained  at  the  expense  of  the  county  for  the  encouragement  of 
profligacy  and  vice  and  for  providing  a  proper  succession  of  house¬ 
breakers,  profligates,  and  thieves.  *  *  *  The  moment  any  young 
person  evinces  the  slightest  propensity  for  these  pursuits  he  is  pro¬ 
vided  with  food,  clothing,  and  lodging  and  put  to  his  studies  under 
the  most  accomplished  thieves  and  cut-throats  the  county  can  sup¬ 
ply.”  44  Although  the  reformatory  idea  was  gaining  strength,  noth¬ 
ing  effective  was  done  in  the  way  of  prison  reform  until  Ponton- 
ville,  the  first  jail  to  be  constructed  on  the  principle  of  separate 
confinement,  was  opened  in  1843. 45  It  was  in  this  developing  at¬ 
mosphere  of  penal  reform  that  the  ideas  of  indeterminate  sentence 
and  parole,  to  which  we  now  turn  our  attention,  were  evolved. 


43  Stephen,  Sir  James  F.,  History  of  the  Criminal  Law ,  Macmillan  Co.,  1883,  Vol  I,  p.  485. 

44  Mathieson,  William  Law,  England,  in  Transition ,  Longmans,  Green  &  Co.,  1920,  pp.  183- 
184,  citing  Smith’s  works,  Vol.  II,  p.  202. 

45  Ibid.,  p.  184,  citing  also  Hansard  XXXIX,  745,  758,  786,  and  843. 


Chapter  II 


THE  INDETERMINATE  SENTENCE  PRINCIPLE 


THE  INJUSTICE  OF  DEFINITE  SENTENCES 

As  the  reformatory  theory  of  penology  grew  in  potency  during 
the  latter  nineteenth  and  early  twentieth  centuries,  criticism  against 
the  definite  sentence  became  common  and  severe.  Certain  discre¬ 
tionary  power  given  to  the  judge  so  as  to  prevent  gross  injustices 
being  done  offenders,  became  an  evil  instead  of  a  good. 

Mr.  Ethan  H.  Snively,  for  many  years  a  member  of  the  Illinois 
Board  of  Pardons,  in  an  address  before  the  Sangamon  County  Bar 
Association  said : 

“The  old  law  [fixed  sentence  law]  was  as  vicious  a  piece  of  legislation 
as  was  ever  enacted.  It  was  vicious  because  its  enforcement  gave  the  most 
gross  inequality  in  sentences.  It  was  vicious  because  it  gave  the  habitual 
criminal  a  short  sentence  while  the  first  offender  most  frequently  received 
a  long  sentence.  *  *  *  He  became  embittered  against  the  law,  *  *  * 

and  when  he  was  released  he  went  out  determined  to  wreak  vengeance 
against  society  for  what  he  felt  was  his  unjust,  if  not  inhuman  punishment.”1 

Under  the  definite  sentence  law  of  Utah,  the  Court  could  sen¬ 
tence  a  prisoner  found  guilty  of  burglary  in  tbe  second  degree  to  a 
term  of  years  of  imprisonment  of  not  less  than  one,  nor  more  than 
twentv  years.2  Under  such  wide  discretionary  powers,  judges  of 
different  training,  temperament,  and  views  of  the  theory  of  crim- 
inal  punishment  were  bound  to  impose  greatly  varying  punishments 
for  the  same  offence  committed  under  approximately  similar  cir¬ 
cumstances.  As  illustrating  this  point :  On  July  7,  1908,  in  Salt 
Lake  County,  Utah,  a  certain  prisoner  was  sentenced  to  one  year 
imprisonment  for  second  degree  burglary.  On  August  10,  1908, 
in  Weber  County,  Utah,  another  prisoner  was  sentenced  to  ten 
years  imprisonment  for  second  degree  burglary.  The  record  showed 
both  convicts  to  be  first  offenders.  The  first  convict  served  ten 
months  and  twenty-six  days ;  the  second  convict  served  six  years. 

Other  typical  illustrations  of  grave  inequality  of  definite  sen¬ 
tences  for  similar  offences  are  as  follows:  On  December  19,  1908, 
a  certain  prisoner  convicted  of  forgery  in  Weber  County,  Utah,  was 
sentenced  to  one  year  in  the  State  Prison.  On  January  14,  1909, 
a  prisoner  convicted  of  forgery  in  Iron  County,  Utah,  was  sen¬ 
tenced  to  five  years  imprisonment.  Both  prisoners  were  first  of¬ 
fenders,  and  there  is  nothing  to  show  that  the  details  of  the  crimes 

1  Quoted  by  Bruce,  Andrew  A.,  Parole  System  in  Illinois,  Journal  of  Criminal  Law  and 
Criminology,  Vol.  18,  Part  II,  p.  70. 

5  Compiled  Laws  of  Utah,  1907,  Sec.  4335. 
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were  essentially  dissimilar.  The  first  prisoner  served  ten  months, 
which  was  his  full  sentence  less  good  time  allowance.  The  second 
prisoner  served  three  years  and  four  months,  his  full  time  less 
good  time  allowance. 

On  November  19,  1909,  a  prisoner  from  Wasatch  County,  Utah, 
was  convicted  of  the  crime  of  carnal  knoAvledge  of  a  female  under 
the  age  of  eighteen  and  over  thirteen  years  of  age,  and  sentenced 
to  two  years  imprisonment.  Sexual  intercourse  constitutes  this 
crime,  and  actual  consent  of  the  female  is  inadmissible  because  it 
does  not  constitute  legal  consent.  For  a  conviction  for  a  similar 
crime  in  Sevier  County,  Utah,  a  prisoner  was  sentenced  to  State 
Prison  for  only  four  months. 

Definite  sentences  for  adultery  show  about  as  wide  a  variation 
in  making  the  punishment  fit  the  crime  as  for  any  group  of  of¬ 
fences.  On  January  22,  1909,  a  prisoner  was  convicted  in  Davis 
County,  Utah,  of  adultery  and  sentenced  to  three  years  imprison¬ 
ment.  A  little  over  a  year  later,  a  prisoner  was'  sentenced  on  Feb¬ 
ruary  7,  1910  in  Salt  Lake  County,  Utah,  to  six  months’  imprison¬ 
ment  for  the  same  kind  of  offence.  And  on  May  16,  1911,  a  prisoner 
was  sentenced  for  adultery  in  Sanpete  County,  Utah,  to  serve  only 
thirty  days  imprisonment.  Under  the  definite  sentence  law,  and  for 
the  same  crime,  one  man  was  sentenced  to  serve  thirty-six  times 
as  long  as  another. 

These  illustrations  of  the  flagrant  inequality  of  definite  sen¬ 
tences  for  particular  crimes  indicate  the  need  of  greater  uniformity 
in  sentencing,  which  is  largely  secured  by  requiring  the  imposition 
of  essentially  the  same  indeterminate  sentence  for  each  particular 
crime,  such  as  one  to  twenty  years  for  all  cases  of  burglary  in  the 
second  degree.  They  also  indicate  the  need  of  a  central  board  for 
equalizing  the  inequalities  and  injustice  of  varying  definite  sen¬ 
tences.  This  need  is  answered  by  the  Board  of  Pardons  and  Paroles 
which  after  considering  all  the  special  mitigating  or  aggrevating 
circumstances  of  a  particular  case  has  the  power  to  liberate  the 
prisoner  from  actual  prison  incarceration  according  to  the  circum¬ 
stances  in  his  particular  case  and  as  he  merits  consideration. 

DEFINITE  SENTENCES  NOT  REFORMATORY 

The  natural  tendency  of  grossly  inequal  definite  sentences  was, 
as  Mr.  Snively  has  pointed  out,  to  produce  a  most  embittered 
criminal  of  the  prisoner  who  served  twice  to  ten  times  as  long  as 
did  his  cell-mate,  who  had  been  confined  from  another  district  for 
a  similar  crime.  It  created  in  his  mind,  already  blurred  of  normal 
views  and  desires,  an  unquenchable  determination  to  square  with 
society  the  injustice  which  it  had  dealt  to  him.3 


3  See  Black,  Jack,  You  Can’t  U'  in.  The  Macmillan  Co.,  N.  Y.,  1926,  p.  270. 
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Frederick  H.  Wines  writes: 

"Definite  sentences  are  never  reformatory  since  they  are  in  fact  re- 
tributory  and  are  founded  upon  the  character  of  the  act  which  is  past, 
having  occurred  prior  to  the  sentence,  and  is  therefore  irrevocable.  Re¬ 
formatory  sentences  can  be  based  only  upon  the  character  of  the  actor  it 
is  desired  to  correct,  but  the  time  to  alter  it  cannot  be  estimated  in  advance 
any  more  than  we  can  tell  how  long  it  will  take  for  a  lunatic  to  recover 
from  an  attack  of  insanity.”4 

In  accord  with  the  view  of  Dr.  Wines,  it  came  to  be  quite  gen¬ 
erally  observed  during  the  first  quarter  of  the  twentieth  century 
that  to  anticipate  accurately  in  advance  how  long  a  term  of  im¬ 
prisonment  would  be  required  to  teach  the  criminal  his  lesson  and 
effect  his  reformation  was  quite  impossible  of  judicial  accomplish¬ 
ment.  It  would  be  difficult  enough  for  a  board  established  for 
that  very  purpose,  by  an  after-study  of  the  conduct,  attitude,  and 
progress  of  the  prisoner  taken  in  connection  with  his  previous  crim¬ 
inal  record,  to  determine  the  proper  length  of  actual  imprisonment 
which  would  best  aid  in  effecting  a  reformation  of  the  prisoner  and 
the  protection  of  society. 

JUSTICE  OF  THE  INDETERMINATE  SENTENCE 

An  indeterminate  sentence  is  one  in  which  the  trial  judge  pro¬ 
nounces  upon  the  convicted  prisoner  a  judgment  of  imprisonment 
for  an  indefinite  time  between  definite  outer  limits  fixed  by  the  leg¬ 
islature,  for  example,  from  one  to  twenty  years  for  the  crime  of 
forgery.5  How  long  the  prisoner  shall  actually  remain  in  prison 
and  how  long  he  shall  serve  outside  of  prison  on  parole  are  matters 
to  be  determined  by  an  administrative  body,  usually  called  a  Parole 
Board  or  by  the  Governor  as  the  reservoir  of  the  pardoning  power. 

The  indeterminate  sentence,  both  in  theory  and  in  practice,  ob¬ 
viates  the  gross  inequality  of  sentences  imposed  by  judges  in  dif¬ 
ferent  judicial  districts  or  by  different  judges  in  the  same  district 
under  the  definite  sentence  law.  The  sentences  pronounced  are  in 
the  main  uniform  for  the  particular  crime  and  from  a  careful  after- 
Hudy  of  the  criminal  and  all  facts  having  a  material  bearing  on  his 
case,  the  actual  time  to  be  served  in  prison  is  determined. 

4  Wines,  Frederick  H.,  Punishments  and  Reformation,  T.  Y.  Crowell  and  Co.,  N  Y  1910 
p.  213. 

5  Zebulon  Brockway  defines  indeterminate  sentence  as  that  principle  by  which  “all 
persons  in  a  state,  who  are  convicted  of  crimes  or  oflfences  before  a  competent  court,  shall 
be  deemed  wards  of  the  state  and  shall  be  committed  to  the  custody  of  a  hoard  of  guardians 
until  in  their  judgment  they  may  be  returned  to  society  with  ordinary  safety,  and  in  accord 
with  their  own  highest  welfare,"  See  Fifty  Years  of  Prison  Service,  Country  Fife  Press,  Garden 
City,  N.  Y.,  1912,  p.  401,  On  the  same  page  and  following,  Mr.  Brockway  states  his  fifteen 
points  of  argument  in  favor  of  indeterminate  sentences. 
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THEORY  OF  THE  INDETERMINATE  SENTENCE— A 
REFORMATORY  ONE 

“The  indeterminate  sentence  represents  a  new  principle  in  penology 
based  on  the  view  that  the  object  of  imprisonment  is  not  punishment  for 
the  crime  committed,  but  reformation  of  the  offender  and  his  restoration  to 
society  as  soon  as  he  has  demonstrated  his  fitness  to  lead  a  free  and 
responsible  life.  This  view  is  based  on  the  principle  which  is  slowly 
coming  to  dominate  the  thought  of  civilized  society,  that  the  sole  aim  of 
a  rational  penal  system  is  the  protection  of  society  and  not  vengeance  or 
retributive  punishment.  This  conception  involves  the  corollaries  that  no 
wrongdoer  should  be  imprisoned  longer  than  is  necessary  for  the  protec¬ 
tion  of  the  community  nor  be  released  until  he  has  by  his  course  of  life 
demonstrated  that  he  can  safely  be  rehabilitated  as  a  free  member  of  the 
community.  In  order  to  make  the  indeterminate  sentence  an  effective 
means  of  attaining  these  ends,  it  is  obviously  necessary,  first,  that  prison 
administration  shall  be  such  as  to  give  the  convict  opportunity  to  demon¬ 
strate  his  fitness  or  unfitness  for  release,  and  second,  in  case  of  wrong¬ 
doers  who  have  formed  criminal  habits  that  they  shall  be  enabled  to  work 
out  their  salvation  under  reformative  conditions.  Unfortunately,  neither 
of  these  conditions  is  realized  in  the  present  prison  system,  with  the  con¬ 
sequence  that  the  indeterminate  sentence  has  thus  far  failed  to  meet  the 
expectations  with  which  it  was  introduced.  It  has  not,  however,  proved 
a  complete  failure,  even  under  present  conditions  and  having  secured  a 
foothold  in  the  penal  system,  it  furnishes  a  powerful  incentive  for  the 
reformation  of  that  system.  In  the  meantime,  coupled  with  the  principle  of 
conditional  release,  and  the  supervision  of  the  discharged  convict  under 
probation,  it  has  proved  its  value  even  in  the  case  of  inmates  of  ordinary 
prisons,  though  it  has  naturally  attained  its  greatest  success  in  the  case  of 
young  persons  committed  to  institutions  of  a  pronounced  reformatory 
character.”6 

In  legal  theory  the  indeterminate  sentence  is  a  judgment  of 
the  trial  court  of  surveillance  and  control  of  the  prisoner  by  the 
state  for  the  maximum  period,  pronounced  by  the  judge,  part  of 
which  maximum  must  be  served  by  incarceration  in  a  state  prison 
or  reformatory.  In  no  state  is  the  sentence  regarded  as  being- 
served,  barring  legal  commutation,  termination,  or  pardon,  until 
the  maximum  time  which  was  pronounced  by  the  trial  judge  has 
been  served,  though  the  major  portion  of  that  time  may  be  served 
outside  the  prison  walls  under  custody  of  the  warden  or  parole 
officer  and  subject  to  state  penal  disciplinary  rules.  The  judgment 
of' the  court  of  the  minimum  period  is  in  the  majority  of  states  a 
judgment  of  incarceration  in  State  Prison  or  Reformatory  for  that 
period,  since  the  indeterminate  sentence  laws  of  most  states  require 
the  serving  of  the  minimum  sentence  in  a  penal  institution  before 

6  The  New  later  national  Encyclopedia,  Dodd,  Mead  &  Co.,  1915,  2nd  ed.,  Vol.  12,  pp.  51  and 
52.  At  the  time  this  statement  was  written  only  22  states  had  adopted  indeterminate  sen¬ 
tence  laws.  Today  37  states  have  such  laws. 
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application  for  parole  may  be  made.  In  that  type  of  law  the  judge 
imposes  sentence  of  a  minimum  definite  term  in  State  Prison  and 
an  indefinite  term  of  penal  discipline  to  be  fixed  by  a  Parole  Board 
which  considers  the  past  history  of  the  prisoner  and  his  conduct 
as  a  prisoner  and  parolee  in  fixing  the  date  for  termination  of 
parole. 

The  Utah  Law  provides  for  the  pronouncing  by  the  trial  judge 
of  a  minimum  and  maximum  term  of  imprisonment  upon  the  prison¬ 
er.  The  pronouncement  of  the  trial  judge  is  not  final,  however,  as 
to  the  minimum  sentence,  for  the  prisoner  may  be  paroled  at  any 
time.  The  minimum  sentence  fixed  by  the  court  has  little  signifi¬ 
cance  except  that  it  may  be  confirmed  by  the  recommendation  of 
the  trial  judge  as  to  the  length  of  time  he  thinks  the  prisoner  ought 
to  serve  before  being  paroled,  which  recommendation  he  is  required 
by  law  to  forward  to  the  Parole  Board.7  The  Utah  indeterminate 
sentence  law  has  been  held  constitutional.8 

THE  DESIRABLE  FLEXIBILITY  OF  THE  INDETERMINATE 
SENTENCE  LAW  IN  PRACTICE 

The  twro  following  illustrations  show  that  in  practice  the  inde¬ 
terminate  sentence  law,  aided  by  the  parole  law,  operates  to  release 
deserving  prisoners  much  earlier  than  would  probably  have  been 
done  under  a  definite  sentence  and  it  enables  the  state  to  confine 
prisoners  longer  where  conditions  require  it  than  could  have  been 
done  under  the  definite  sentence  law. 

Within  the  past  year  in  a  certain  rural  community  in  Utah, 
three  boys  about  seventeen,  eighteen,  and  nineteen  were  convicted 
of  second  degree  burglary  for  breaking  into  a  store  and  taking 
away  about  three  dollars  worth  of  candy,  peanuts,  and  gum.  The 
judge  who  heard  the  case  apparently  overlooked  the  broad  provi¬ 
sions  of  the  suspension  of  sentence  and  probation  statute  of  1923, 9 
and  after  suspending  the  operation  of  sentence  until  high  school 
closed  in  the  spring  of  the  year,  ordered  the  boys  to  be  delivered 
to  the  State  Prison  to  serve  their  indeterminate  sentences  of  from 
one  to  twenty  years  imprisonment.  The  Utah  Parole  Board  heard 
the  applications  for  parole  of  the  boys  and  paroled  them  before  they 
were  to  be  delivered  to  the  Penitentiary,  a  result  highly  satisfactory 
under  all  the  circumstances  rather  than  have  boys  of  that  character 
put  to  school  under  hardened  habitual  criminals. 

On  the  other  hand  we  have  the  case  of  a  prisoner  who  proved 
himself  unworthy  of  parole.  On  December  7,  1924,  a  certain  pris- 


7  Compiled  Laws  of  Utah,  1917,  Secs.  9162  to  9164  inclusive. 

8  See  Mutart  v.  Pratt  (1917),  51  Ut.  246,  170  Pac.  61. 

9  Session  Laws  of  Utah.  1923,  Ch.  74,  p.  144. 
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oner  was  convicted  in  Salt  Lake  County,  Utah,  the  Third  Judicial 
District,  of  the  crime  of  assault  with  intent  to  commit  rape  and 
sentenced  to  an  indeterminate  term  in  the  State  Prison  of  from 
one  to  ten  years.  After  serving  four  years  and  thirteen  days  he 
was  paroled.  About  nine  months  after  he  was  paroled  he  attempted 
to  rape  another  woman  and  was  reimprisoned  on  August  6,  1929 
upon  the  warrant  of  the  Board  of  Pardons  and  without  the  formality 
of  another  trial.  He  is  still  serving  time  in  the  State  Prison  and 
up  to  January  6,  1931,  had  served  six  years,  and  seven  months. 
The  average  time  served  for  attempted  rape  under  the  definite 
sentence  law  from  1908  to  1913  Avas  one  year,  five  months  and 
twenty-three  days.  The  longest  term  ser\red  for  that  crime  under 
the  definite  sentence  Uav  during  the  period  indicated  Avas  fAe  years, 
seA^en  months,  and  tAventy-one  days.  The  prisoner  under  considera¬ 
tion  has  already  serA7ed  a  substantially  longer  time  than  Avas  sen-ed 
by  any  prisoner  under  the  last  fAe  years  of  the  definite  sentence 
Uav  and  over  four  times  as  long  as  the  average  term  sensed  by 
prisoners  for  that  offence  during  the  said  period. 

ORIGIN  OF  THE  INDETERMINATE  SENTENCE  IDEA 

Origins  are  frequently  most  difficult  to  trace,  and  the  origin  of 
the  indeterminate  sentence  Uav  is  no  exception.  Richard  Whatley, 
Principal  of  St.  Alban’s  Hall,  Oxford  and  later  made  Archbishop 
of  Dublin  in  1831,  is  generally  regarded  as  having  been  the  first 
to  suggest  the  use  of  the  indeterminate  sentence  in  a  letter  of 
1829.10  Mr.  Harry  E.  Barnes  seems  to  regard  the  principle  as  haA?- 
ing  a  still  earlier  application  in  the  United  States.  He  Avrites  that 
the  first  application  of  the  principle  of  an  indeterminate  sentence 
in  America,  if  not  in  the  Avorld,  seems  to  have  been  made  in  the 
Nerv  York  House  of  Refuge  provided  by  the  larv  of  1824. 11 

It  remained  for  Zebulon  R.  BrockAvay  to  succeed  in  having  a 
legislature  enact  the)  first  indeterminate  sentence  Uav  in  the  United 
States  which  was  done  in  New  York  in  1876.  He  fully  believed 
for  many  years  that  he  Avas  the  originator  of  the  indeterminate 
sentence  idea.  He  felt  keenly  the  need  of  haA'ing  such  a  Uav  to 
insure  the  success  of  his  experiment  of  reformation  of  prisoners  in 
the  reformatory  and  while  on  parole.  He  unquestionably  deserves 
more  credit  than  any  other  man  in  the  United  States  for  its  general 


30  Bruce,  Andrew  H.,  Parole  in  Illinois,  Journal  of  Criminal  Law  &  Criminology,  Vol.  19, 
No.  I,  Part  II,  p.  64,  and  Witmer,  Helen,  The  History,  Theory,  and  Results  of  Parole,  Journal 
of  Criminal  Law  &  Criminology,  Vol.  18,  p.  42.  The  date  1829  and  the  letter  as  the  source 
of  the  indeterminate  sentence  idea  is  the  one  given  by  Bruce  in  the  above  article.  Zebulon 
Brockway  gives  the  date  of  Archbishop  Whatley’s  idea  as  1832  and  the  source,  his  book  on 
secondary  punishments.  See  infra,  p.  25,  note  12. 

33  Barnes,  Harry  Elmer,  Repression  of  Crime,  Doubleday,  Doran  &  Co.,  Garden  City,  N. 
Y.,  1926,  p.  160. 


INDETERMINATE  SENTENCE  PRINCIPLE 


25 


adoption  throughout  this  country.  The  basis  for  the  adoptions  of 
the  indeterminate  sentence  principle  was  laid  in  his  intelligent, 
courageous,  and  efficient  management  of  Elmira  Reformatory  in 
New  York  from  1876  to  1900.12 

ILLUSTRATIONS  OF  INDETERMINATE  SENTENCE  LAWS 
The  California  Law 

Different  indeterminate  sentence  laws  vary  considerably  in  re¬ 
gard  to  details  such  as  place  of  imprisonment,  minimum  time  of 
actual  incarceration  and  similar  considerations.  1  he  California 
indeterminate  sentence  law,  passed  in  1917,  provides  as  do  prac¬ 
tically  all  such  laws  for  the  sentencing  of  the  convicted  prisoner 
from  a  certain  minimum  to  a  certain  maximum,  which  must  be  at 
or  within  the  minimum  or  maximum  provided  by  law  for  the  par¬ 
ticular  crime  committed.  It  also  requires  that  the  sentence  be  to 
any  reformatory  or  to  the  State  Prison  as  is  now  prescribed  by 
law,  except  that  such  indeterminate  sentence  shall  not  be  pro¬ 
nounced  where  the  convicted  person  is  placed  on  probation,  a  new 
trial  granted,  or  the  imposing  of  sentence  is  suspended.13 

Segregation  of  offenders  is  provided  for  to  the  extent  that  dur¬ 
ing  the  period  of  suspending  the  imposition  of  the  final  sentence 

“the  judge  may,  under  such  limitations  as  may  seem  advisable,  commit 
such  minor  to  the  custody  of  the  officers  or  managers  of  any  strictly  non¬ 
sectarian  charitable  corporation  conducted  for  the  purpose  of  reclaiming 
criminal  minors.”11 

Recidivists  are  sent  to  Folsom  Prison  and  first  offenders  to  San 
Quentin.  The  law  also  provides  that  the  minimum  term  must  be 
served  in  institutional  confinement  as  a  part  of  the  requirement  of 
the  indeterminate  sentence.15 

The  New  York  Law 

New  York  State  has  as  highly  specialized  an  indeterminate  sen¬ 
tence  law  as  has  any  state.  Three  different  indeterminate  sen¬ 
tence  laws  exist  there;  one  for  offenders  sentenced  to  Elmira  Re- 


12  Brockway,  Zebulon  R.,  Fifty  Years  of  Prison  Service,  The  Country  Life  Press,  Garden 
City,  N.  V.,  1912.  Chapter  VIII,  Birth  of  the  Indeterminate  Sentence  Law.  On  page  134, 
Mr.  Brockway  writes,  “I  was  credited  with  originating  the  idea  of  the  indeterminate  sen¬ 
tence”  (about  1870)  “and  for  a  long  time  innocently  accepted  the  credit  supposing  that  the 
suggestions  came  to  me  from  my  observation  of  the  folly  of  short  sentences  not  knowing 
until  years  afterwards  how  the  plan  had  been  foreshadowed  and  attempted.”  In  1832  What¬ 
ley  indicated  it  in  his  book  on  Secondary  Punishment.  In  the  forties,  Maconochie  argued  for 
it  in  his  pamphlets  relating  to  his  administration  at  Norfolk  Island,  and  from  1850  to  1878 
the  charges  to  juries  by  Recorder  Matthew  Davenport  Hill  of  Burmingham,  England,  openly 
declared  for  and  advocated  the  indeterminate  sentence. 

13  Kerr’s  CyC.  Codes  of  California,  1920,  Penal  Code,  Part  II,  Sec.  1168. 

14  Ibid.,  Sec.  1388. 


,s  Ibid.,  Sec.  1168,  par.  2(b). 
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formatory,  one  for  offenders  sentenced  to  State  Prison,  and  one  for 
offenders  in  cities  of  the  first  class. 

Male  offenders  between  the  age  of  sixteen  and  thirty  convicted 
for  the  first  time  of  a  felony  or  for  the  second  time  of  a  misde¬ 
meanor  are  given  an  indeterminate  sentence  at  the  Elimira  Re¬ 
formatory.  The  judgment  of  the  trial  court  on  this  type  of  offender 
provides  in  part  that  the  convict  shall  be  imprisoned  not  to  exceed 
a  maximum  term  of  years.  No  minimum  sentence  is  imposed  and 
theoretically  the  prisoner  may  be  released  on  parole  under  super¬ 
vision  at  any  time  the  Board  of  Managers  sees  fit.  In  practice,  how¬ 
ever.  prisoners  sentenced  to  Elmira  Reformatory  serve  in  institu¬ 
tional  training  on  an  average  of  fourteen  months  before  being  re¬ 
leased  on  parole.16 

Persons  convicted  of  felony  other  than  those  mentioned  above, 
except  those  convicted  of  murder  in  the  first  or  second  degree  are 
sentenced  to  an  indeterminate  term  of  imprisonment  in  the  State 
Prison  for  not  less  than  a  definite  minimum  nor  more  than  a  cer¬ 
tain  definite  maximum.  The  minimum  is  not  less  than  a  year  ex¬ 
cept  in  a  very  few  crimes,  and  the  minimum  sentence  must  be 
served  in  actual  prison  incarceration  according  to  the  sentence  law. 

The  third  kind  of  indeterminate  sentence  in  New  York  is  applic¬ 
able  to  cities  of  the  first  class  since  1915,  but  is  in  operation  only 
in  New  York  City.  The  City  Criminal  Court  is  empowered  in  cer¬ 
tain  cases  to  sentence  convicts  to  imprisonment  in  the  City  Peni¬ 
tentiary,  workhouse,  or  reformatory.  This  law  differs  from  the 
general  state  indeterminate  sentence  law  in  that  the  maximum  sen¬ 
tence  is  in  general  very  low  and  is  determined  by  the  place  to  which 
the  Court  determines  the  prisoner  must  be  sentenced.  If  to  the 
workhouse,  then  for  a  maximum  of  two  years ;  if  to  the  city  peni¬ 
tentiary  or  reformatory,  then  the  sentence  is  noti  to  exceed  a  maxi¬ 
mum  of  three  years. 

SEGREGATION  OF  OFFENDERS 

Segregation  of  offenders  is  a  very  essential  part  of  any  com¬ 
plete  scheme  of  reformation  of  criminals,  and  is  embodied  in  many 
of  the  indeterminate  sentence  laws.  As  has  already  been  pointed 
out,  New  York  State  sends  male  offenders  between  the  age  of  six¬ 
teen  and  thirty  convicted  for  the  first  time  of  a  felony,  or  a  second 
time  of  a  misdemeanor,  to  the  Elmira  Reformatory.  A  number  of 
other  states  including  Indiana,  Ohio,  and  Oregon  have  similar1  seg¬ 
regation  laws  regarding  first  felony  offenders. 

Iowa  has  a  seemingly  desirable  refinement  added  to  that  part 
of  its  indeterminate  sentence  law  which  provides  for  segregation. 

16  Indeterminate  Sentence  Law  and  Parole,  Tournal  of  Criminal  Law  &  Criminology, 
Vol.  18,  p.  593. 
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Convicts  between  the  ages  of  sixteen  and  thirty  are  sentenced  to 
the  State  Reformatory  except  that 

“persons  between  those  ages  convicted  of  rape,  robbery,  or  of  breaking  and 
entering  a  dwelling  house  in  the  night  time  with  intent  to  commit  a  public 
offense  therein  may  be  committed  to  either  the  penitentiary  or  to  the 
reformatory  as  the  particular  circumstances  may  warrant.”17 

California,  as  has  already  been  observed,  segregates  the  first 
offenders  from  habitual  criminals,  and  also  provides  for  sending 
juvenile  felons  to  a  reformatory.  The  Utah  law  in  this  regard  is 
a  most  vicious  piece  of  legislation  in  that  it  provides  for  no  segre¬ 
gation  at  all,  but  requires  that  juvenile  first  felony  offenders,  adult 
offenders,  and  habitual  criminals  all  be  sentenced  to  the  State 
Prison.  The  Utah  Supreme  Court  said  regarding  the  non-segrega¬ 
tion  of  infant  felons : 

“Prior  to  the  enactment  of  chapter  5  of  Laws  of  Utah,  1919,  which  was 
passed  at  the  special  session  of  the  Legislature  of  the  State  of  Utah  of  1919, 
and  to  which  we  shall  more  particularly  refer  hereinafter,  the  juvenile 
courts  of  this  state  had  exclusive  jurisdiction  of  all  offenders  ‘who  are  under 
eighteen  years  of  age.’  Under  the  juvenile  law,  therefore,  when  it  was 
made  to  appear  that  one  charged  with  an  offence  which  was  not  punishable 
by  death  or  life  imprisonment  was  under  the  age  of  eighteen  years  when 
the  alleged  offence  was  commited,  the  district  court  was  deprived  of  juris¬ 
diction  to  try  or  to  inflict  punishment  for  the  offence,  and  the  matters  of 
trial  and  punishment  were  placed  under  the  sole  jurisdiction  of  the  juvenile 
courts.  At  the  special  session  of  the  Legislature  of  1919,  however,  the 
Legislature  amended  the  juvenile  law,  and  in  section  7  of  that  act  among 
other  things,  provided  that  if  a  juvenile  offender  is  charged  with  a  felony 
the  ‘juvenile  court  shall  act  as  a  committing  magistrate  with  the  same 
jurisdiction  as  a  justice  of  the  peace  sitting  as  a  committing  magistrate, 
and  when  it  appears  that  a  felony  has  been  committed  and  that  there  is 
sufficient  cause  to  believe  the  juvenile  defendant  guilty,  to  commit  him 
to  the  district  court  of  the  county  where  the  offence  was  commited,  there 
to  be  prosecuted  upon  information  or  indictment  as  provided  by  law.’  ”  18 

In  the  appeal  of  McKendrick,  decided  by  the  Utah  Supreme 
Court  in  1929,  that  court  again  had  occasion  to  construe  the  above 
mentioned  act  of  1919  which  required  that  minors  having  commit¬ 
ted  a  felony  be  prosecuted  by  information  or  indictment  for  the  par¬ 
ticular  felony,  and  if  convicted,  accordingly  sentenced  to  State 
Prison.  The  court  in  that  case  denied  the  jurisdiction  of  the  Juven¬ 
ile  Court  to  adjudge  that  the  defendant  was  a  juvenile  delinquent 
and  held  that  the  only  power  of  the  Juvenile  Court  was  to  sit  as  a 
committing  magistrate  where  the  facts  clearly  showed  that  a  felony 
had  been  committed.19 


17  Code  of  Iowa,  1927,  Section  13963. 

18  State  v.  Tweed  (1924),  63  Utah  176,  224  Pac.  443. 
10  Appeal  of  McKendrick  (1929),  Utah,  282  Pac.  784. 
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When  we  have  in  mind  the  inadequate  facilities  of  the  Utah  State 
prison,  it  is  obvious  that  the  enactment  of  1919  prevents  the  segrega¬ 
tion  of  juvenile  felony  offenders  and  is  a  step  in  the  wrong  direction. 
It  almost  gives  up  as  incorrigible  minors  who  have  committed  fel¬ 
onies  when  they  are  by  statute  required  to  be  confined  with  all 
types  of  criminals. 

Of  the  two  hundred  and  fifteen  to  two  hundred  seventy-five 
criminals  at  the  Utah  State  Prison,  at  any  one  time,  seventy-five  to 
ninety  are  “trusties.”  These  prisoners,  for  the  good  of  society  and 
their  own  reformation,  ought  never  to  return  again  through  the 
main  prison  gate  unless  for  violation  of  prison  disciplinary  rules. 
But  due  to  the  woefully  inadequate  arrangement  and  facilities  of  a 
prison  built  about  seventy-five  years  ago,  these  “trusties”  returned 
through  the  main  prison  gate  twice  a  day,  once  to  get  their  noon 
meal,  and  the  second  time  to  get  their  evening  meal  and  return  to 
their  prison  cell  and  cot.  Lack  of  segregation  is  in  a  large  measure 
due  to  lack  of  housing  accommodations.  Housing  facilities  for 
segregation  are  a  crying  need  for  making  adequate  the  penal  sys¬ 
tem  of  the  State  of  Utah. 

WHAT  PRISONERS  ARE  ELIGIBLE  FOR  AN  INDETERMINATE 

SENTENCE 

The  indeterminate  sentence  law  of  Utah  20  and  of  the  great  ma¬ 
jority  of  states  having  such  laws,  exempt  from  their  operation  those 
persons  convicted  of  treason  and  murder  in  any  of  the  degrees  there¬ 
of.  Some  states  like  Connecticut  exempt  from  their  operation 
prisoners  who  are  to  be  sentenced  for  life.21  A  considerably  larger 
number  of  states  designate  as  being  outside  of  the  scope  of  their 
indeterminate  sentence  laws,  prisoners  convicted  as  habitual  of¬ 
fenders,  or  have  special  statutes  requiring  enlarged  sentences  for 
second,  third,  or  fourth  felony  offenders.22  While  there  are  several 
groups  of  offenders  which  receive  definite  sentences,  yet  in  those 
states  which  have  indeterminate  sentence  laws  in  operation  there 
is  only  a  small  percentage  of  the  criminals  convicted  who  do  not  re¬ 
ceive  indeterminate  sentences. 

PRESENT  STATUS  OF  THE  INDETERMINATE  SENTENCE 
LAWS  IN  THE  UNITED  STATES 

From  the  adoption  by  New  York  in  1876  of  the  first  indetermin¬ 
ate  sentence  law  in  this  country  to  the  present  time,  the  indetermin¬ 
ate  sentence  principle  has  steadily  gained  in  recognition  as  being 


“Compiled  Laws  of  Utah,  1917,  Sec.  9062. 

21  General  Statutes  of  Connecticut,  Revision  of  1918,  Sec.  .2019. 

22  See  Appendix  III  for  abstracts  of  the  Habitual  Criminal  Laws  of  the  different  states. 
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in  theory  the  best  sentence  for  criminals.  Its  enactment  has  generally 
followed  within  ten  to  fifteen  years  after  the  enactment  of  the  parole 
law  in  the  particular  state. 

Of  its  value  as  part  of  a  penal  system,  Zebulon  Brockway 
writes : 

“The  writer’s  experience  of  more  than  twenty  years  with  the  most 
careful  study  of  the  whole  question  of  reformation  possible,  forces  the 
conviction  that  a  reformatory  system  cannot  exist  without  it,  and  that  it 
is  quite  indispensable  to  the  ideal  of  a  true  prison  system.”  :s 

To  date  thirty-seven  states  have  in  operation  indeterminate 
sentence  laws.  The  present  status  and  growth  of  the  indeterminate 
sentence  idea  by  ten  year  periods  is  indicated  by  the  following 
table. 

TABLE  I 

'fhe  number  of  states  adopting  indeterminate  sentence  laws  dur¬ 
ing  ten  year  periods  as  follows  :24 


1870-79 . 1 

1880-89 .  1 

1890-99 . 3 

1900-09.  . 14 

1910-19 .  16 

1920-29 . 2 

Total .  37 


23  ltrockway,  Zebulon,  Fifty  Years  of  Prison  Service,  Russell  Sage  Foundation  Publications, 
The  Country  Life  Press,  Garden  City,  New  York,  1912,  p.  403. 

24  The  states  not  having  adopted  the  indeterminate  sentence  law  are  in  the  main  South¬ 
ern  States  which  still  desire  to  keep  a  severe  hand  over  Negro  offenders.  For  list  of  states 
see  Appendix  I.  New  Jersey  passed  the  indeterminate  sentence  law  in  1911  and  repealed  it 
in  1926.  New  Jersey  is  the  only  state  having  repealed  its  indeterminate  sentence  law.  See 
Appendix  I  for  complete  list  of  states  having  enacted  indeterminate  sentence  laws  and  giv¬ 
ing  also,  the  date  of  enactment  and  the  citation  of  the  present  indeterminate  sentence  law  for 
each  state. 


Chapter  III 

THEORY,  ORIGIN,  AND  HISTORY  OF  PAROLE 
THEORY  OF  PAROLE 

“Parole”  in  French  means  “word  of  promise”  or  “word  of  honor.” 
The  parole  system  has  come  to  be  known  in  this  country  generally 
as  that  practice  by  which  criminals  are  conditionally  allowed,  upon 
promise  of  good  behavior,  to  return  to  society  after  a  period  of 
incarceration  under  supervision  until  such  time  as  they  are  deemed 
sufficiently  rehabilitated  for  complete  liberation  and  restoration  to 
citizenship.  The  word  “parole”  was  not  applied  to  the  practice  until 
its  introduction  into  the  United  States.  “England  in  originating 
the  practice  then  as  now  called  it  by  various  names  of  probation- 
pass,  tickets-of-leave,  and  license,  but  the  fundamental  idea  was 
the  same.”  1 

With  the  gradual  decadence  of  the  retributive  element  in 
punishment  in  the  middle  of  the  nineteenth  century,  the  imposition 
of  shorter  sentences,  and  the  return  to  society  of  great  numbers  of 
criminals  who  had  served  their  sentences  less  good  behavior  al¬ 
lowances,  it  came  to  be  quite  generally  observed  that  a  conditional 
liberation  of  convicts  under  state  surveillance  and  assistance 
would  be  very  advantageous  in  assuring  greater  protection  to 
society  and  surer  rehabilitation  of  the  criminal.  Such  theory  of 
conditional  liberation  naturally  presupposes  some  helpful  prison 
training  and  its  application  in  favor  of  a  particular  prisoner  only 
after  the  prisoner  had  demonstrated  to  a  reasonable  degree  to  the 
Board  that  must  determine  the  question  that  he  is  a  fit  risk  to 
go  at  large  upon  his  word  of  honor. 

The  Pennsylvania  State  Parole  Commission  gives  the  follow¬ 
ing  excellent  statement  of  the  theory  of  parole : 

“Parole  may  be  regarded  as  a  method  of  releasing  adults  from  penal 
institutions  under  conditions  which  permit  their  reincarceration  in  the  event 
of  misbehavior. 

“Parole  is  not  leniency.  On  the  contrary,  parole  really  increases  the 
state’s  period  of  control.  It  adds  to  the  period  of  imprisonment  a  further 
period  involving  even  months  and  years  of  supervision,  during  which  the 
offender  may  be  imprisoned  without  the  formality  of  judicial  process. 

“Parole,  then,  does  not  operate  as  a  favor  to  the  criminal.  Its  chief 
merit  in  fact  is  that  it  offers  society  a  far  greater  measure  of  protection 
against  him  than  any  other  means  of  release  which  has  yet  been  devised. 

“Parole  aims  to  insure  society  against  renewal  of  criminal  activity  by 
the  scores  of  convicts  who  are  being  released  daily  from  our  penal  insti¬ 
tutions. 


3  Witmer,  Helen  Leland,  The  History,  Theory,  and  Results  of  Parole,  Journal  of  Criminal 
Law  and  Criminology,  Vol.  18,  p.  24.  The  writer  of  this  article  presents  a  carefully  done 
and  most  interesting  view  of  the  growth  of  the  parole  idea. 
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“Parole  may  be  a  method  of  punishment  but  more  than  that  it  is  a 
method  of  prevention  second  to  none. 

“Good  parole  work  should  be  a  positive  constructive  process  of  social 
rehabilitation. 

“If  a  prisoner  is  liberated  by  any  other  means  than  parole,  he  goes 
out  a  free  man.  The  state  loses  its  control.  Society  is  no  longer  safe. 
Unless  we  are  to  extend  greatly  our  use  of  capital  punishment  and  life 
imprisonment  we  must  chose  one  of  four  methods  of  release. 

“Parole  is  the  best  of  the  possible  methods  of  release,  because  it  is 
the  safest.”2 

ORIGIN  OF  THE  PAROLE  IDEA  AND  PRACTICE 

The  origin  of  the  parole  idea  is  even  more  obscure  than  that 
of  the  indeterminate  sentence  idea..  Plato  is  sometimes  credited 
with  first  suggesting  the  idea  in  his  “De  Legibus.”  3  In  France, 
Marageau  suggested  it  in  a  report  in  1791,  in  which  he  declared 
that  prisons  should  be  founded  on  the  principle  of  labor,  separation, 
rewards  under  a  mark  system,  conditional  license,  and  aid  on 
discharge.4 

Helen  Witmer  says  the  first  official  recognition  that  England 
gave  to  the  parole  idea  was  in  1838  when  a  committee  under  Sir 
William  Molesworth  reported  to  Parliament  in  that  year  the  hor¬ 
rors  that  were  being  wrought  under  the  sentences  of  transportation 
to  New  South  Wales.  As  a  result  of  that  report  and  continual  ob¬ 
jections  on  the  part  of  New  South  Wales  which  had  suffered  much 
by  the  liberation  of  thousands  of  transported  criminals,  transporta¬ 
tion  to  that  colony  was  stopped  immediately  and  Van  Dieman’s 
Land  (now  Tasmania)  was  made  the  sole  recipient  thereafter  of 
England’s  transported  convicts  with  the  idea  that  the  new  plan 
called  the  probation  system  would  be  worked  out  there.5 6 

Whoever  may  have  been  the  first  to  conceive  of  and  contend 
for  the  parole  idea,  it  is  quite  uniformly  agreed  that  Captain 
Alexander  Maconochie  is  to  receive  the  credit  for  being  the  origin¬ 
ator  of  the  parole  system  in  practice.  He  was  placed  in  charge  of 
the  penal  colony  at  Norfolk  Island  eight  hundred  miles  east  of  the 
Australian  mainland,  in  1839  and  immediately  instituted  a  ticket- 
of-leave  on  good  behavior  under  supervision  as  a  part  of  the  system 
of  administration  of  the  prisoners  of  that  colony.  Since  the  island 


2  Cited  by  Bruce,  Andrew  A.,  Parole  System  in  Illinois,  Journal  of  Criminal  Law  &  Crim¬ 
inology,  Vol.  19,  Part  II,  p.  721.  The  first  two  sentences  in  next  to  the  last  paragraph  of 
the  quotation  of  the  Pennsylvania  Parole  commission  does  not  state  accurately  the  situation, 
Conditional  pardon  is  one  means  by  which  criminals  are  liberated  without  becoming  com¬ 
pletely  free  men  and  without  the  state  losing  complete  control.  This  is  the  method  used 
almost  exclusively  in  Florida,  which  has  no  parole  law.  See  supra  p.  2,  note  1. 

3  Witmer,  Helen  Leland,  The  History,  Theory,  and  Results  of  Parole,  Journal  of  Criminal 

I-aw  and  Criminology,  Vol.  18,  p.  24. 

*  Ibid.,  p.  26. 

6  Ibid.,  p.  26. 
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a\  as  only  about  ten  miles  square  the  ticket-of-leave  was  indeed  a 
tine  conditional  liberation.  He  was,  however,  admittedly  success¬ 
ful  in  his  disciplinary  methods  with  the  prisoners  there.  Maconochie 
did  not  regard  the  probation  system  in  Van  Diemen’s  Land  (Tas¬ 
mania),  about  one  hundred  forty  miles  south  of  Australia  proper  as 
so  successful,  for  he  wrote  in  his  phamphlet  entitled  Norfolk  Island, 
(Hatchard  &  Son,  Ld.  1847),  that  the  error  of  the  probation  system 
in  use  in  Van  Diemen’s  Land  lay  in  its  failure  to  use  his  mark 
system.6 

BEGINNING  OF  PAROLE  IN  ENGLAND 

As  the  colonization  of  the  Australian  colonies  went  forward  so 
too  grew  the  agitation  against  allowing  prisoners  to  be  transported 
to  Australia.  Between  1853  and  1867  the  English  colonies  objected 
to  the  system  so  seriously  that  it  was  gradually  abolished.7  In  1853 
the  act  of  penal  servitude  was  passed,  which  provided  for  short 
sentences  of  penal  servitude  in  place  of  longer  ones  of  transportation 
and  authorized  the  issuance  of  ticket-of-leave  to  be  used  in 
England.8 

In  the  beginning  of  the  administration  of  parole  in  England 
nature  took  its  course.  The  power  of  revoking  tickets-of-leave  was 
reserved  to  the  Crown.  Each  license  stated  that  it  would  “be  re¬ 
voked  if  the  person  associated  with  notoriously  bad  characters,  led 
an  idle  or  dissolute  life,  or  had  no  visible  means  of  livelihood.” 
There  was  in  fact  no  supervision.  The  police  were  instructed  to 
remain  in  official  ignorance  of  the  identity  of  the  persons  out  on 
ticket-of-leave  unless  forced  to  jinake  a  new  arrest.  The  convicts 
were  shipped  back  to  their  homes  with  a  few  pounds  and  were  free 
to  do  as  they  pleased,9  the  whole  system  apparently  being  no  dif¬ 
ferent  than  a  conditional  pardon. 

The  new  experience  of  having  unsupervised  criminals  turned 
loose  in  England  alarmed  the  people  with  the  result  that  a  second 
penal  servitude  act  was  passed  in  1857  which  lengthened  sentences 
and  provided  for  a  progressive  stage  system  of  prison  discipline 

6  Witmer,  Helen  L.,  op.  cit.  p.  26,  note  2.  Helen  Witmer  describes  the  mark  system 
used  in  the  Norfolk  Islands  as  follows :  “In  this  system  of  probation,  the  ‘mark  system’ 
of  Captain  Maconochie  was  the  most  original  and  perhaps  the  most  important  contribution. 
The  mark  system  rested  on  three  principles :  it  inflicted  a  labor  sentence  instead  of  a  time 
sentence,  it  taught  self-denial  and  taught  social  responsibility  by  giving  the  convicts  an  in¬ 
terest  in  each  other’s  good  conduct ;  and  it  prepared  them  for  their  return  to  society  by 
gradually  relaxing  the  restraints  that  were  imposed  upon  them.  In  order  to  put  these  prin¬ 
ciples  into  practice  the  convict  was  treated  as  a  laborer  with  payments  in  marks  instead  of 
wages.  For  a  day’s  labor  ten  marks  were  paid,  and  from  this  the  convict  had  to  buy  his 
food  as  well  as  save  up  marks  for  his  freedom.  For  every  ten  marks  saved,  a  day  less 
imprisonment  was  earned.  As  food  was  sold  at  from  three  to  five  marks  a  day,  wages  were 
paid  at  the  piece  rate  and  overtime  was  allowed,  it  is  apparent  that  hard  work  and  ab¬ 
stemiousness  were  encouraged,  and  as  fines  for  misconduct  were  also  paid  in  marks,  wrong¬ 
doing  was  discouraged.” 

7  Stephen,  Sir.  James  F.,  History  of  the  Criminal  Law,  Macmillan  Co.,  1883,  Vol.  I,  p.  482. 

8  Webb,  Sidney  &  Beatrice,  English  Prisons  Under  Local  Government ,  Longmans,  Green  & 
Co.,  Ld.  1922,  p.  186. 

9  Clay,  W.  L.,  Our  Convict  System,  pp.  34  and  35,  cited  by  Witmer  op.  cit.  p.  35. 
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prior  to  the  granting  of  a  ticket-of-leave.  Supervision  was  only 
moderately  strengthened  under  this  act.10  The  future  development 
of  parole  in  England  was  closely  linked  with  the  name  of  Sir 
Joshua  Jebb  who  aimed  at  individualization  of  treatment  of 
prisoners  rather  than  coercing  all  through  several  rather  rigid 
stages  of  probation  as  was  done  under  the  Irish  system.11 

THE  IRISH  SYSTEM 

Sir  Walter  Crofton,  who  was  appointed  Chairman  of  the  Irish 
Prison  Board  in  1854,  was  chiefly  responsible  for  the  development 
of  a  very  orderly  series  of  progressive  stages  through  which  the 
convict  in  Ireland  must  pass  to  secure  a  ticket-of-leave.  The  aim 
was  to  produce  a  mental  attitude  on  the  part  of  all  prisoners  that 
assistance  was  available  for  all  but  that  advancement  would  de¬ 
pend  upon  themselves.  A  mark  system  similar  to  that  of  Captain 
Maconochie  was  used  in  the  first  stage.  When  sufficient  marks 
were  earned  the  prisoner  was  advanced  to  the  intermediate  stage 
where  labor  and  training  was  vocational  as  far  as  possible  and 
under  freer  conditions  with  as  little  possible  show  of  physical  coer¬ 
cion,  and  fifty  men  in  a  movable  hut  were  the  unit  of  this  stage. 

After  the  prisoner  was  ready  to  be  absorbed  satisfactorily  into 
the  labor  market  and  had  proved  himself  worthy  of  conditional 
liberation,  he  was  issued  his  ticket-of-leave.  The  ticket-of-leave  in 
form  and  power  and  conditions  of  revocation  accords  with  Eng¬ 
land.  But  directly  contrary  to  the  early  English  practice,  Crofton 
says : 

“These  conditions  are  in  Ireland  most  stringently  enforced,  a  course 
that  has  proved  beneficial,  both  to  the  public  and  to  the  convicts.  Attached 
to  the  license  are  appended  in  Ireland,  but  not  in  England,  the  following 
instructions  to  the  convict: 

“1.  Each  convict  will  report  himself  to  the  constabulary  station  of  his 
locality  upon  his  arrival  in  the  distrct  and  subsequently  on  the  first  of  each 
month. 

“2.  A  convict  must  not  change  his  locality  without  notifying  his  con- 
stabularly  station,  in  order  that  his  registration  may  be  changed  to  the 
locality  to  which  he  is  about  to  proceed. 

“3.  An  infringement  of  these  rules  by  the  convict  will  cause  it  to  be 
assumed  that  he  is  leading  an  idle  and  irregular  life,  and  thereby  entail  a 
revocation  of  his  license.”15 

How  well  the  Irish  system  worked  in  practice  is  shown  by  the 
conclusions  of  the  four  visiting  judges  of  the  West  Riding  Prison 


10  Witmer,  Helen  L.,  op.  cit.  p.  36. 

11  Jebb,  Sir  Joshua,  Explanations  Showing  the  Difficulties  Which  Would  Attend  the  Introduction 
Into  England  of  Probationary  Stages  of  Discipline  and  Supervision  of  the  Police  Which  Have  Been 
Adopted  in  Ireland,  Victoria  Press,  1862,  p.  47,  cited  by  Witmer,  op.  cit.  p.  40. 

12  Crofton,  Sir  Walter,  Convict  Systems  and  Transportation,  Ld.  1863,  cited  by  Witmer  op. 
cit.  p,  38. 
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of  Wakefield,  who  went  to  Ireland  to  study  the  system  in  1862. 
They  say : 

“It  appears  on  the  whole  as  to  the  convict  system  of  Ireland — 

“1.  That  it  is  comparatively  low  in  annual  cost  per  head;  and  pro¬ 
ducing  a  great  diminution  in  the  total  cost  of  the  special  class  of  crime 
with  which  convict  prisons  have  to  deal. 

“2.  That,  with  little  expensive  prison  equipment  in  any  state  but  the 
first,  and  with  the  least  conceivable  in  the  last,  it  has  maintained  strict 
discipline,  and  good  order  among  the  prisoners  without  recourse  to  violent 
measures. 

“3.  That  it  has  restored  public  confidence,  so  as  to  facilitate  the  ob¬ 
taining  of  employment  by  discharged  convicts. 

“4,  That  it  has  shown  itself  to  be  curatively  deterrent  and  reformatory 
by  the  small  proportion  of  relapses,  and 

“5.  Preventively  deterrent,  by  the  diminished  number  who  incur  sen¬ 
tences  of  penal  servitude  notwithstanding  increased  stringency  of  measures 
bringing  offenders  under  sentence.”’3 

BEGINNINGS  OF  PAROLE  IN  THE  UNITED  STATES 

According  to  Mr.  Gillin  the  real  advance  in  America  began 
about  1870.  He  says: 

“Such  men  as  Dr.  Wines,  Dr.  Brockway,  Mr.  Hubbel  and  Dwight  were 
deeply  concerned  with  the  poor  results  which  the  prisons  were  giving  in  the 
correction  of  offenders.  By  reports  and  by  visits  they  learned  of  the  re¬ 
markable  success  of  the  Irish  prison  system.  In  1867  Wines  and  Dwight 
in  a  report  to  the  Legislature  of  New  York  cited  the  Irish  sytem  as  ‘upon 
the  whole  the  best  model  of  which  we  have  any  knowledge’  and  expressed 
the  belief  that  its  fundamental  principles  could  be  applied  in  the  United 
States  with  success.  Out  of  their  efforts  grew  the  Elmira  Reformatory. 
When  this  institution  was  established  the  fundamenal  principles  of  the 
Irish  system  in  many  respects  were  written  into  the  law.  Here  we  find, 
among  other  features,  parole.  Thus  from  Maconochie’s  experiments  in 
Australia,  by  way  of  the  Irish  system,  came  into  the  American  correctional 
system  this  new  device  of  releasing  convicts.”14 

In  1877  the  first  statute  providing  for  the  parole  of  prisoners 
was  enacted  and  became  a  law  in  New  York  State. 

PRESENT  STATUS  OF  PAROLE  IN  THE  UNITED  STATES 

In  1867  Nevada  passed  the  first  parole  law  to  become  effective 
in  any  State  of  the  United  States.  Since  that  date  the  parole- prin¬ 
ciple  has  gained  increasing  recognition  until  today  forty-five  states 
and  the  Federal  Government  have  parole  statutes.  In  practically 
all  of  these  states  the  parole  laws  are  in  active  operation  as  part  of 


13  Four  Visiting  Judges  of  West  Riding  Prison,  Observations  on  the  Treatment  of  Convicts 
in  Ireland,  Simpkin,  Marshall  &  Co.,  Ld.,  1863,  2nd  ed.,  p.  76,  cited  by  Witmer,  op.  cit.  p. 
39. 

11  Gillin,  John  L.,  Criminology  and  Penology,  The  Century  Co.}  N.  Y.,  1926,  p.  681. 
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the  state  penal  system.  Only  Florida,  Mississippi,  and  Virginia 
have  no  parole  laws,  and  of  these,  Florida  has  developed  a  practice 
of  granting  only  conditional  pardons  which  are  really  much  like  a 
parole  and  Virginia  has  by  statute  and  practice  an  extensive  pro¬ 
bation  system  by  which  prisoners  thought  worthy  are  tried  on 
probation  before  imprisonment. 

The  following  table  shows  the  number  of  states  having  adopted 
parole  laws  in  the  United  States  by  ten  year  periods. 

TABLE  II 

The  number  of  States  enacting  parole  laws  in  ten  year  periods 
as  indicated  :15 


1860-69 .  1 

1870-79 . 1 

1880-89 .  2 

1890-99 .  10 

1900-09 .  17 

1910-19 .  11 

1920-29 .  3 

Total . 45 


At  the  present  time  the  defense  of  parole  and  indeterminate 
sentence  has  become  world-wide.  The  International  Prison  Con¬ 
gress,  representing  fifty-three  nations,  met  at  London  in  1925  and 
passed  a  resolution  recommending  and  approving  parole  and  the 
indeterminate  sentence  as  proper  principles  of  penology.16 


15  See  Appendix  II  for  citations  of  the  original  parole  laws  in  the  respective  states  and 
citations  of  the  present  parole  laws  of  the  various  states  and  states  having  no  parole  law's. 

16  American  Prison  Report,  1926,  cited  by  Bruce,  Andrew  A.,  Parole  in  Illinois,  Journal 
of  Criminal  Law  &  Criminology,  Vol.  18,  Part  II,  p.  72. 
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VARYING  FEATURES  OF  SOME  PAROLE  LAWS  IN 
THE  UNITED  STATES 


WHO  ARE  ELIGIBLE  FOR  PAROLE? 

The  great  majority  of  the  states,  including  Utah,1  have  laws 
which  declare  all  prisoners  except  those  held  for  execution  under 
the  death  penalty  eligible  to  be  paroled  under  certain  limitations. 
This  eligibility  for  parole  applies  similarly  to  those  prisoners  who 
have  received  definite  sentences  and  those  who  have  received  in¬ 
determinate  sentences.  All  Federal  prisoners  receive  only  definite 
sentences,  yet  since  1910  they  are  eligible  for  parole.2 

A  considerable  number  of  states  have  statutes  which  deny  the 
privilege  of  parole  to  prisoners  who  have  committed  certain  crimes, 
or  who  have  committed  sufficient  felonies  to  be  classed  as  habitual 
criminals.  Delaware  declares  that  prisoners  eligible  to  be  paroled 
are  those 

“sentenced  to  one  year  or  longer,  except  for  rape,  assault  with  intent  to 
commit  rape,  incest,  sodomy,  or  the  possession,  use  or  sale  of  morphine, 
opium,  cocaine,  chloralhydrate,  or  any  of  these  compounds,  and  who  have 
served  one-half  of  the  term  for  which  they  were  sentenced.’’ 3 

In  Georgia  prisoners  convicted  of  treason,  arson,  rape,  or  at¬ 
tempted  rape  are  not  eligible  for  parole.4  The  Missouri  law  makes 
ineligible  for  parole  all  those  guilty  of  murder,  rape,  arson,  or 
robbery.5 6 

Connecticut,  Idaho,  Maine,  Montana,  Nevada,  New  Mexico, 
North  Dakota  and  Washington  declare  that  second  offenders  are 
ineligible  for  parole.®  Connecticut,  Iowa,  North  Dakota,  Washing¬ 
ton,  and  West  Virginia  do  not  parole  prisoners  sentenced  to  life 
imprisonment.7  West  Virginia  has  an  interesting  provision  that  no 
illiterate  person  more  than  thirty  years  of  age  at  the  time  he  was 
sentenced  shall  be  eligible  to  parole.8  With  these  limitations  noted 
it  will  be  observed  that  the  general  theory  of  parole  presupposes 
that  practically  all  prisoners  are  possible  reformatory  subjects.  The 


4  Compiled  Laws  of  Utah,  1917,  Sec.  4335. 

2  See  for  outline  and  discussion  of  Federal  Parole  Law,  Ex  Parte  Marcil  207  Fed.  809. 

3  Delaware,  Laws  of  1923,  pp.  628  to  634. 

4  Parks  Annotated  Code  of  1914,  Secs.  1222  to  1228. 

5  Missouri,  Revised  Statutes  of  1909,  Sec.  5363  to  5365;  Revised  Statutes  of  1919,  Sec. 
4155  to  4167,  and  Revised  Statutes  Supplement  of  1927,  Secs.  13808  to  13814. 

6  See  Appendix  II  for  abstract  of  parole  laws  in  the  several  states. 

7  Ibid. 

8  Cited  in  Digest  of  Indeterminate  Sentence  &  Parole  Laws,  Journal  of  Criminal  Law 
and  Criminology,  Vol.  18,  pp.  580*602. 


U.  S.  PAROLE  LAWS  COMPARED 


37 


recent  growth  of  the  so-called  Baumes  Laws  in  this  country  requir¬ 
ing  a  life  sentence  for  prisoners  found  guilty  of  a  third  or  fourth 
felony  shows  a  growing  idea  that  such  a  type  of  criminal  is  not, 
however,  capable  of  reformation. 

WHEN  ARE  PRISONERS  ELIGIBLE  FOR  PAROLE? 

When  are  prisoners  eligible  for  parole  ?  The  great  preponderance 
of  states  have  laws  requiring  that  the  prisoner  may  not  apply  for 
parole  until  he  has  served  the  minimum  sentence  or  a  still  longer 
term  of  imprisonment. 

The  following  table  shows  the  time  required  to  be  served  under 
the  laws  of  the  several  states  before  the  prisoner  becomes  eligible 
for  parole. 

TABLE  III 


Showing  time  to  be  served  in  different  states  to  be  eligible  for 
parole. 


Minimum  Time  to  be  Served  and  the  States  Having  Such  a  I.aw  Number  of 

States 

Two-thirds  of  the  maximum  sentence — New  Jersey . .  1 

One-half  of  the  maximum  sentence — -Conn.,  Del.,  Ky.,  Minn., 

Mont.,  R.  I.,  So.  Dak.,  and  Wisconsin .  8 

The  minimum  sentence — Ala.,  Ariz.,  Ark.,  Colo.,  Ga.,  Idaho, 

Ill.,  Ind.,  Kan.,  New  Mexico,  Maine,  Mass.,  Mich.,  New 
Hamp.,  New  York,  No.  Dak.,  Ohio,  Ore.,  So.  Car.,  Tenn., 

Wash.,  W.  Va.,  and  Wyoming .  23 

Three  months  before  minimum  sentence  expires — Pennsylvania  1 
One  year — Calif.,  La.,  and  Nevada . .  3 

At  any  time  subject  to  the  rules  of  the  Board  of  Pardons — la., 

Md.,  Mo.,  Neb.,  No.  Car.,  Okla.,  Tex.,  Ut.,  and  Vermont0 .  9 


Total  number  of  states . . .  .  45 

In  nine  states  including  Utah  the  matter  of  eligibility  for  parole 
is  determined  by  rules  of  the  Board  of  Pardons  and  Parole.  In  a 
considerable  number  of  states  special  rules  exist  determining  the 
eligibility  for  parole  of  habitual  offenders  or  murderers  or  prisoners 
guilty  of  some  other  particular  crime  or  crimes. 


9  Of  the  eight  states  which  are  classified  above  with  Utah,  one  state,  Iowa,  has  estab¬ 
lished  a  Board  of  Parole  rule  that  a  prisoner  may  not  apply  for  parole  until  he  has  served 
six  months  of  his  term.  The  Governor  of  Vermont  has  established  a  rule  that  he  will  not 
parole  a  prisoner  who  has  not  served  twice  his  minimum  sentence.  In  the  states  of  Missouri, 
Maryland,  North  Carolina,  and  Oklahoma,  the  practice  is  for  the  Governor  to  grant  con¬ 
ditional  pardons  usually  on  the  advice  of  the  Warden  of  the  prison  or  some  parole  officer 
but  without  any  legislative  limitation  upon  the  exercise  of  this  constitutional  prerogative. 
In  Washington  while  the  Board  of  Control  with  other  officers  associated  may  parole  only 
after  the  prisoner  has  served  his  minimum  term,  the  Governor  also  is  given  the  power  to 
parole  any  prisoner  except  a  murderer,  a  habitual  criminal,  or  a  life  termer  after  he  has 
served  one  year  in  prison.  In  none  of  the  states  does  the  parole  power  deprive  the  Governor 
or  constitutionally  established  Board  of  Pardons  of  its  right  to  reprieve  or  commute  sen¬ 
tences  or  grant  conditional  or  absolute  pardons. 
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California  presents  a  good  illustration  of  a  state  having  differ¬ 
ent  rules  for  the  time  to  be  served  in  prison  before  the  prisoner 
may  apply  for  parole.  First  offenders  may  make  application  for 
parole  after  first  having  served  one  calendar  year ;  second  offenders 
must  first  serve  at  least  two  years  and  life  prisoners  may  apply 
for  parole  only  after  serving  seven  calendar  years.10 

Under  the  existing  rules  of  the  Board  of  Pardons  of  Utah,  any 
prisoner  may  present  his  application  for  parole  as  soon  as  he  de¬ 
cides  to  do  so.  1  he  only  limitation  being  that  the  application  must 
be  in  the  hands  of  the  Secretary  of  the  Board  at  least  three  weeks 
before  the  session  at  which  the  same  is  to  be  heard.11  There  is  onn 
exception  in  the  case  of  first  degree  murderers.  The  law  in  such  cases 
provides  that  the  prisoner  shall  have  served  fifteen  years  actual  time 
in  prison  before  being  permitted  to  go  on  parole.12  If  the  practice  of 
the  great  majority  of  states  is  a  fair  guide  in  this  matter,  then  a 
law  or  Board  rule  in  Utah  requiring  at  least  six  months  time  to  be 
served  in  prison  before  the  prisoner  may  apply  for  parole  is  highly 
desirable. 

FOR  HOW  LONG  A  TIME  ARE  PRISONERS  PAROLED? 

The  theory  of  the  parole  law  is  to  have  the  prisoner  form  proper 
habits  of  living  while  under  the  supervision  of  the  Board  of  Parole, 
the  Warden,  or  special  supervisory  appointees  during  a  long  period 
of  time  after  leaving  the  prison  walls.  It  is  designed  to  aid  the 
trusted  man  to  regain  a  productive  station  in  society  and  yet  to 
allow  the  State  to  reimprison  him  without  the  expense  or  formality 
of  a  trial  if  he  commits  a  material  breach  of  the  trust  under  which 
he  is  allowed  to  be  at  large. 

In  theory  the  parole  law  would  require  that  a  prisoner  once 
paroled  should  remain  on  parole  during  the  remainder  of  his  maxi¬ 
mum  sentence  less  good  time  allowance  unless  his  parole  is  earlier 
terminated  because  of  unusual  [merit  or  unless  he  is  pardoned  or 
reimprisoned  because  of  revocation  of  parole.  He  is  then,  in  general 
allowed  to  finish  the  serving  of  his  sentence  while  at  large  con¬ 
ditional  upon  good  behavior.13  If  this  theory  is  followed  in  practice 
a  real  opportunity  will  be  furnished  to  rehabilitate  the  prisoner, 

10  Deering  General  Laws  of  California,  1923,  Penal  Code,  Sec.  5779.  In  practice  the 
California  Parole  Board  requires  that  the  prisoner  serve  one-half  of  his  maximum  sentence 
less  good  time  allowance  before  parole  is  granted. 

11  Rules  of  the  Board  of  Pardons  of  the  State  of  Utah,  1923,  Rule  V. 

12  Compiled  Laws  of  Utah,  1917,  Sec.  4335. 

13  The  majority  view  in  the  United  States  in  absence  of  statutes  to  the  contrary  is  that 
time  spent  on  parole  is  a  part  of  the  prisoner’s  sentence.  For  appellate  courts  upholding 
this  view  see:  Anderson  v.  Williams  (1922),  279  Fed.  822;  In  Re  Prout  (1906)  12  Ida.  479; 
Woodward  v.  Murdock  (1890),  124  Ind.,  439  ;  People  ex  rel  Erwin  v.  Homer  (1919),  107 
Misc.  R,  677,  177  N.  Y.  Supp.  182;  Scott  v.  Chester  (1908)  107  Va.  933  ;  Crooks  v.  Sanders 
(1922)  123  S.  C.  28,  115  S.  E.  760  ;  28  A.  L.  R.  940;  and  State  v.  State  Board  of  Correc¬ 
tions,  16  Ut.  478,  52  Pac.  1090;  Parole  as  suspending  the  running  of  sentence  is  annotated  in 
28  A.  L.  R.  947. 
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although  the  practice  in  a  few  states  is  to  release  the  prisoner  from 
parole  supervision  as  soon  as  possible  on  the  theory  that  the  re¬ 
leased  man  can  more  quickly  and  completely  dissolve  his  ties  to  the 
criminal  past  and  establish  himself  as  a  rehabilitated  man.  What 
statistical  studies  are  available  show  that  closer  and  longer  parole 
supervision  makes  for  a  higher  percentaage  of  success  on  parole. 

In  Alabama,  Kansas,  Kentucky,  Massachusetts,  North  Carolina, 
and  Oklahoma,  parole  suspends  the  running  of  sentence,  and  the 
prisoner  remains  on  parole  the  rest  of  his  natural  life,  and  subject 
to  be  reimprisoned  for  breach  of  his  parole.  His  sentence  can  be 
terminated  only  by  serving  it  in  prison  or  by  executive  pardon  or 
as  may  be  otherwise  specially  provided  by  law.14 

In  contrast  with  the  States  just  mentioned  Michigan  illustrates 
the  other  extreme,— the  period  of  parole  must  be  no  longer  than 
four  years.  The  Parole  Board  fixes  the  length  of  parole  at  or  within 
the  four  year  period  at  the  time  of  granting  parole. 

Texas  has  a  most  peculiar  rule  in  this  regard.  After  the  prisoner 
has  served  twelve  months  on  parole  in  a  manner  acceptable  to  the 
Board  of  Prison  Commissioners,  the  Board  shall  certify  such  fact 
to  the  Governor  with  the  recommendation  that  the  said  prisoner 
be  pardoned  and  finally  discharged  from  the  sentence  under  which 
he  is  serving.  But  it  shall  be  the  duty  of  the  Prison  Commission  to 
continue  its  supervision  and  care  over  such  paroled  prisoner  until 
such  time  as  the  Governor  shall  pardon  and  finally  discharge  from 
custody  the  said  prisoner,  which  shall  in  no  case  be  longer  than 
the  prisoner’s  maximum  sentence. 

This  law  restricts  to  a  minimum  the  period  of  careful  super¬ 
vision  which  in  theory  is  the  strong  point  of  the  indeterminate 
sentence  and  parole  law,  while  the  Alabama  and  Kansas  view  carries 
the  theory  to  its  logical  conclusion,  but  beyond  reasonable  prac¬ 
tical  necessity. 

WHERE  ARE  PRISONERS  PAROLED  AND  TO  WHOM? 

'file  general  practice  is  to  parole  prisoners  under  the  custody 
of  the  Parole  Board  or  Warden  to  some  person  within  the  state 
who  will  furnish  or  secure  employment  for  the  paroled  prisoner. 
The  Utah  law  provides  that  a  prisoner  on  parole  remains  in  the 
legal  custody  of  the  Warden  of  the  State  Prison.15 

Michigan  provides  “that  the  prisoner  must  have  ‘first  friend  and 
advisor’  and  employment  secured  before  being  granted  parole.”15 


,4  Four  states  at  least  have  decisions  based  on  statutory  provisions  to  the  effect  that 
parole  does  suspend  the  running  of  the  prisoner’s  sentence.  See  Fuller  v.  State  (1898)  122 
Alab.  32;  Re  Patterson  (1915)  94  Kan.,  439  ;  Commonwealth  v.  Minor  (1892)  195  Ky.  103; 
and  Conlon’s  case  (1889),  148  Mass.  168,  19  N.  E.  164.  In  North  Carolina  and  Oklahoma 
the  same  view  has  been  upheld  without  the  aid  of  a  statute  but  on  seemingly  unsatisfactory 
reasoning.  See:  State  v.  Yates  (1922),  183  N.  C.  753,  111  S.  E.  377  ;  and  Ex  Parte  Ridley 
(1915)  30  Okla.  Cr.  Rep.  350,  106  Pac.  549,  26  L.  R.  A.  (N.  S.)  110. 

15  Compiled  Laws  of  Utah,  1917,  Sec.  4336. 

16  See  for  citations  of  laws  in  question,  Appendix  II,  Michigan. 
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The  general  practice  is  to  parole  prisoners  within  the  state 
though  the  laws  and  rules  almost  universally  allow  parole  outside  of 
the  state  if  a  relative  or  friend  will  be  responsible  for  the  employ¬ 
ment  of  the  prisoner  there. 

Ohio,  however,  has  an  interesting  floater  rule  for  non-resident 
convicts.  Prisoners  not  residents  of  the  state  are  instructed  to  re¬ 
main  out  of  the  state  forever  and  to  report  in  writing  for  a  given 
number  of  monthly  reports.17 

Idaho  has  the  opposite  extreme  as  to  where  prisoners  may  be 
paroled.  The  law  provides  that  paroled  prisoners  shall  not  be  given 
permission  to  leave  the  state.18 

The  Ohio  rule  requiring  non-resident  felons  to  be  paroled  out¬ 
side  the  state  in  all  cases  is  not  fair  to  sister  states  in  that  it  throws 
a  greater  burden  on  them  than  they  in  turn  place  upon  Ohio.  It 
has  a  further  vicious  tendency  of  appearing  to  be  a  parole  when 
in  fact  it  is  equivalent  to  a  termination  without  any  parole  super¬ 
vision  and  thus  conduces  to  the  development  of  an  habitual  criminal- 
class. 

The  Idaho  rule  if  adopted  and  strictly  enforced  by  all  states 
would  within  a  few  years  time  corral  practically  all  the  roving 
criminal  population  of  the  United  States,  which  is  the  bane  of 
American  penology.  The  statute  as  worded  is  too  strict,  for  al¬ 
though  genuine  parole  supervision  is  in  general  to  be  effected  only  by 
parole  within  the  state  where  convicted,  yet  there  are  some  special 
cases  in  which  the  factors  favoring  success  on  parole  are  so  great  at 
the  home  of  a  young  offender  outside  of  the  state  that  he  should  be 
paroled  there,  and  for  these  types  of  cases  the  several  states  are 
now  working  on  the  problem  of  reciprocity  of  parole  supervision. 

The  weakness  of  the  present  parole  system  lies  in  the  fact  that 
parolees  have  been  insufficiently  supervised,  which  has  been  due 
to  the  lack  of  funds  to  employ  a  sufficient  number  of  properly 
trained  workers. 

PUBLIC  HEARINGS  FOR  PAROLE  AND 
PUBLICITY  PRIOR  TO  HEARINGS 

Most  states  by  law  or  bv  the  rules  of  the  parole  board,  provide  for 
public  hearings  before  a  parole  is  granted  and  allow  those  persons 
favoring  and  those  opposing  the  prisoner’s  parole  to  appear  and 
present  the  reasons  for  their  respective  positions.  Utah  leaves  this 
to  be  governed  by  a  rule  of  the  Pardon  Board.19 


17  See  for  citations  of  laws  in  question,  Appendix  II,  Ohio. 

38  Ibid.,  Idaho. 

19  Compiled  Laws  of  Utah,  1917,  Sec.  4337.  The  practice  in  Utah  as  provided  by  the 
rules  of  the  Board  of  Pardons  is  to  hold  public  hearings  monthly  upon  two  weeks  published 
notice  of  the  same. 
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A  considerable  number  of  states  have  laws  or  rules  requiring 
that  before  a  public  hearing  may  be  had  upon  the  prisoner’s  appli¬ 
cation  for  parole,  he  must  be  recommended  as  worthy  by  the 
Warden  or  some  other  person.  Ohio  for  example  provides  that  be¬ 
fore  a  prisoner  can  be  considered  for  parole  by  the  Board  of 
Clemency  he  must  be  recommended  as  worthy  by  the  Warden  and 
chaplain  of  the  penitentiary  and  such  recommendations  shall  be 
published  for  three  consecutive  weeks  in  two  newspapers  of  opposite 
politics  in  the  county  from  which  such  prisoner  was  sentenced.20 

THE  PAROLE  BOARD 

The  parole  power  is  placed  by  laws  of  the  various  states  in  from 
one  to  seven  officers.  In  Oklahoma  the  Governor  is  given  the  sole 
power  to  grant  paroles;  in  Kansas  the  Governor  exercises  that 
power  upon  the  recommendation  of  the  Board  of  Administration. 
In  New  York  the  power  of  parole  from  State  Prison  is  in  a  board 
of  three  members.  The  Utah  plan  in  this  matter  is  provided  by  the 
Constitution.  The  Parole  Board  consists  of  seven  members,  the 
Governor,  the  five  justices  of  the  Supreme  Court,  and  the  Attorney 
General,  who  is  the  Secretary  of  the  Board.  Since  all  members  of 
the  Board  are  ex-officio,  the  Board  cannot  properly  be  character¬ 
ized  as  a  salaried  board,  which  is  the  newer  trend  in  the  creation 
of  Boards  of  Pardon  and  Parole.  The  Utah  Board  is  reasonably 
free  from  political  influence,  since  the  five  justices  are  elected  for 
terms  of  ten  years  each. 

The  question  of  the  composition  of  the  Parole  Board  is  a  very 
important  one.  Should  it  be  made  up  of  persons  who  are  engaged 
as  paid  officers  of  the  prison — or  should  it  be  made  up  of  persons 
who  devote  only  occasional  time  to  the  problem  of  worthiness  and 
fitness  for  parole  of  the  prisoners — or  should  it  be  made  up  in  some 
other  way  ?  On  this  question  Louis  N.  Robinson  says  : 

“The  experience  with  the  parole  system  has  been  too  short  to  give  any 
clear  indication  of  what  should  be  the  composition  of  the  Parole  Board.  A 
few  guiding  principles  can,  however,  be  suggested.  In  the  first  place  it 
seems  certain  that  the  more  training  the  institution  has  to  offer,  the 
"greater  the  weight  it  should  have  in  the  granting  of  parole  ...  If,  on  the 
other  hand,  the  institution  is  one  of  the  old  sort,  there  seems  to  be  little 
or  no  reason  why  a  state  board,  functioning  separately  from  the  authorities 
controlling  the  institution  should  not  make  the  decision  as  to  the  proper 
time  to  place  on  parole,  making  the  institution  one  of  the  sources  of  in¬ 
formation  in  regard  to  the  prisoner  and  weighing  the  information  accord¬ 
ing  to  the  character  of  the  institution.”  21 

The  wealth,  population,  and  size  of  the  particular  state  will  be 
material  factors  in  determining  this  problem. 


20  For  citation  of  State  Statutes  see  Appendix  IT.  Ohio. 

21  Robinson,  Louis  N.,  Penology  in  the  United  States ,  p.  231.  Witmer,  Helen  L.,  in  The 
History ,  Theory ,  and  Results  of  Parole ,  Journal  of  Criminal  Law  &  Criminology,  Vol.  18,  pp. 
52-53,  cites  the  recommendation  of  the  Committee  of  the  Journal  of  Criminal  Law  and 
Criminology  of  1912  as  favoring  a  separate  independent  case  study  board.  (Ibid.,  1912,  p. 
155.) 
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The  chief  dangers  of  an  institutional  board  or  quasi-institutional 
board  are  that  the  board  members  will  know  the  prisoner  only 
from  one  angle,  his  institutional  and  criminal  record,  and  prejudices 
are  apt  to  arise.  Then  too,  such  a  board  may  more  readily  become 
sympathetic  to  prisoners  as  a  group  and  forget  the  feelings  of  society 
at  large,  and  thus  fail  to  value  highly  enough  the  right  of  society 
to  be  free  from  repetition  of  crimes  as  against  the  privilege  of  the 
prisoner  to  make  good  on  parole.  It  seems  to  the  Avriters  that  a 
Parole  Board  to  safely  decide  parole  matters  and  represent  the 
several  interests  concerned  must  be  composed  of  some  representa- 
tives  of  penal  institutional  administration ;  secondly,  of  some 
trained  criminologist,  case  Avorker,'or  parole  supervisor;  and  third¬ 
ly,  of  some  representatives  who  are  neither  trained  in  criminology 
nor  salaried  prison  officials  and  who  Avould  probably  be  most  in¬ 
terested  in  protecting  society. 

The  Utah  Board  is  entirely  of  the  non-institutional  type.  The 
state  constitution  (Article  VII,  Section  12)  provides: 

“Until  otherwise  provided  by  law,  the  Governor,  Justices  of  the  Su¬ 
preme  Court,  and  Attorney  General  shall  constitute  a  Board  of  Pardons.” 

The  Board  is  constituted  today  of  the  same  ex-officio  officers 
as  originally  were  proAbded  by  the  constitution.  But  there  is  no 
question  of  the  poAver  of  the  legislature  if  it  saw  fit,  to  add  to  the 
Board  a  trained,  salaried,  criminologist  case  worker,  or  otherwise 
to  modify  or  alter  the  personnel  of  the  Board.  In  practice,  this 
ex-officio  Board  relies  to  a  considerable  extent  upon  the  recom¬ 
mendations  of  the  Warden  in  making  its  decisions  on  parole  and 
termination  of  sentence. 

The  trend  in  states  of  sufficient  wealth  and  population  to  justify 
it  seems  to  be  toward  the  securing  of  permanent  salaried  boards, 
composed  of  specialists  and  men  of  practical  administrative  exper¬ 
ience  in  penal  matters.  In  Minnesota  a  most  interesting  plan  of 
organization  has  been  worked  out  which  is  giving  remarkably 
satisfactory  results. 

The  Minnesota  State  Board  of  Parole  is  composed  of  five  per-' 
sons,  four  of  Avhom  shall  be  members  ex-officio,  viz :  the  oldest 
member  in  continuous  service  of  the  State  Board  of  Control  who 
shall  be  chairman,  the  Warden  of  the  State  Prison  at  Stillwater 
who  shall  be  secretary,  the  Superintendent  of  the  State  Reforma¬ 
tory  at  St.  Cloud  and  the  Superintendent  of  the  Reformatory  for 
Women,  and  the  fifth  member  is  a  citizen  of  the  state  appointed  by 
the  Governor  with  the  approval  of  the  Senate  and  is  a  salaried 
officer.22 


22  General  Statutes  of  Minnesota  of  1923,  Secs.  10766-10770.  See  also  for  outline  of 
the  Minnesota  Parole  system  :  Parole — Its  Administration,  Mrs.  Blanche  L.  LaDu,  State  Board 
of  Control,  Proceedings  of  57th  Annual  Congress  of  the  American  Prison  Association,  1927,  pp.  76  to  85. 
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Two  members  constitute  a  quorum  and  the  Warden  and  Super¬ 
intendents  of  the  respective  reformatories  are  eligible  to  vote  only 
for  the  parole  of  prisoners  from  the  institution  over  which  they 
have  charge.  The  citizen  member  holds  his  appointment  for  six 
years. 

Very  intensive  and  exhaustive  case  studies  are  made  of  each 
prisoner’s  life  history  and  his  physical  and  mental  characteristics 
in  considering  his  application  for  parole.  Before  he  is  liberated  as 
a  parolee,  his  probability  of  successful  rehabilitation  has  been  about 
as  carefully  and  completely  determined  as  it  is  humanly  possible  to 
do  so  without  the  aid  of  statistical  method,  which  possibility  is 
outlined  by  Professor  Burgess  23  in  reporting  his  part  of  the  survey 
of  the  Illinois  Parole  system.21  This  sort  of  parole  selection  with 
prior  institutional  training  and  subsequent  efficient  parole  super¬ 
vision  constitutes  the  ideal  system  for  rehabilitation  of  criminal 
offenders. 


23  Ibid. 

24  See  Journal  of  Criminal  Law  and  Criminology,  Vol.  19,  No.  I,  Part  II,  pp.  283  to  286. 
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HABITUAL  CRIMINAL 


THE  HABITUAL  CRIMINAL 

“Every  person  who  after  having  been  convicted,  sentenced,  and  im¬ 
prisoned  in  some  penal  institution  for  felony,  whether  committed  heretofore 
or  hereafter,  whether  committed  in  this  state  or  elsewhere  within  the  limits 
of  the  United  States  of  America,  shall  be  convicted  in  any  circuit  or  crim¬ 
inal  court  in  this  state  for  a  felony  hereafter  committed  shall  be  deemed 
and  taken  to  be  an  habitual  criminal  and  he  or  she  shall  be  sentenced  to 
imprisonment  in  the  State  Prison  for  and  during  his  or  her  natural  life.’” 

The  Indiana  statute  cited  above  is  typical  of  the  early  habitual 
criminal  legislation.  The  more  recent  laws  dealing  with  the  same 
subject,  such  as  Colorado’s,1 2  provide  for  a  progressive  increase  in 
time  sentence  for  each  succeeding  offence  up  to  the  fourth,  when 
the  sentence  becomes  a  life  one.  Modern  penologists  in  general 
hold  that  there  is  a  criminal  element  of  a  limited  number  of  per¬ 
sons  “who  do  not  support  themselves  entirely  by  criminal  activity, 
yet  are  continuously  delinquent  and  never  willing  or  able  for  any 
length  of  time  to  be  lawabiding.”3 

It  is  this  group  of  offenders  that  presents  the  most  serious  crim¬ 
inal  problem.  Just  who  are  habitual  criminals  and  how  such  crimi¬ 
nals  should  be  dealt  with  is  a  matter  of  controvery,  for  we  have 
no  scientific  information  as  to  when  an  individual  becomes  an 
habitual  criminal  or  as  to  how  large  a  per  cent  of  criminals  may 
be  included  in  this  class.  The  result,  however,  has  been  that  thirty- 
four  states  have  passed  legislation  defining  the  habitual  criminal, 
and  in  most  instances  making  the  sentence  a  life  one.  To  the  aver¬ 
age  citizen,  however,  the  idea  of  incarcerating  men  and  women  for 
life  on  a  fourth  violation  is  repellent.  The  result  is  that  in  practice 
habitual  criminal  sentences  are  no  more  than  indeterminate  sen¬ 
tences  of  longer  duration — which  is  in  part  the  reason  for  including 
in  this  treatise  a  chapter  on  the  habitual  criminal  sentence.  The 
sentencing  and  paroling  of  second,  third  and  fourth  felony  offend¬ 
ers  is  a  necessary  and  logical  part  of  the  present  survey. 


1  Indiana,  Acts  of  1907,  p.  447. 

2  Abstract  and  citation  of  the  habitual  criminal  laws  of  the  various  states  can  be  found 
in  Appendix  III. 

3  This  definition  of  the  habitual  criminal  is  given  by  Professor  Burgess  of  the  University 
of  Chicago  in  his  article,  The  Faetors  Favoring  Success  or  Failure  on  Parole ,  Journal  of  Criminal 
Law  &  Criminology,  Vol.  19,  No.  I,  Part  II,  p.  241. 
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THE  UTAH  HABITUAL  CRIMINAL  LAWS 

A  habitual  criminal  law  was  originally  enacted  in  Utah  in 
1896.  This  enactment  reads  as  follows : 

“Whosoever  has  been  previously  twice  convicted  of  crime,  sentenced 
and  committed  to  prison,  in  this  or  any  other  state  or  once  in  this  and 
once  at  least  in  any  other  state,  for  terms  of  not  less  than  three  years  each, 
shall  upon  conviction  of  a  felony  committed  in  this  state  after  the  passage 
of  this  act  other  than  murder  in  the  first  or  second  degree,  be  deemed  to 
be  an  habitual  criminal  and  shall  be  punished  by  imprisonment  in  the  State 
Prison  for  not  less  than  fifteen  years.  Provided,  however,  that  if  the  person 
so  convicted  shall  show  to  the  satisfaction  of  the  court  before  which  such 
conviction  was  had  that  he  was  released  from  imprisonment  upon  either  of 
said  sentences,  upon  a  pardon  granted  on  the  ground  that  he  was  innocent, 
such  conviction  and  sentence  shall  not  be  considered  as  such,  under  this 
act.”4 

This  enactment  remained  the  law  of  Utah  until  1913  and  is 
published  as  section  7907  of  the  Compiled  Laws  of  Utah  of  1917, 
but  it  is  very  questionable  whether  the  law  was  not  repealed  by  the 
enactment  of  the  indeterminate  sentence  law  of  March,  1913.  The 
indeterminate  sentence  law  does  not  expressly  repeal  any  other 
penal  law,  so  that  whatever  repeal,  if  any,  was  effected  by  its 
enactment  must  be  by  implication.  The  Supreme  Court  of  the  State 
has  not  passed  upon  this  point.  The  indeterminate  sentence  law  5 
provides  in  clear  and  unequivocal  terms  that  after  that  law  takes 
effect,  whenever  any  person  is  convicted  of  any  felony 

“punishable  by  imprisonment  in  the  State  prison,  except  treason,  or  mur¬ 
der  in  any  of  the  degrees  thereof,  the  Court  in  imposing  sentence,  shall  not 
fix  a  definite  term  of  imprisonment  but  shall  sentence  every  such  person, 
as  the  nature  of  the  case  may  require,  and  every  such  sentence  shall  be 
without  limit  as  to  time,  but  imprisonment  under  such  sentence  shall  not 
exceed  the  maximum  term  provided  by  law  for  the  offence1  for  which  such 
person  shall  be  convicted.” 

If  the  prisoner,  although  an  habitual  criminal,  is  to  be  sentenced 
for  any  other  crime  than  treason  or  murder,  the  only  two  exceptions 
mentioned  in  the  Act  of  1913,  it  would  appear  from  the  clear  terms 
of  the  act  that  he  must  be  given  an  indeterminate  sentence  for  the 
particular  crime  of  which  he  is  convicted,  and  not  a  sentence  of 
not  less  than  fifteen  years  as  an  habitual  criminal.  From  national 
practice  it  is  found  that  whenever  a  life  sentence  is  imposed  upon 
an  habitual  criminal  regardless  of  the  circumstances  under  which 
he  might  have  committed  the  three  or  four  offences  the  public 
sentiment  will  not  support  the  courts  nor  the  officials  in  enforcing 
it.  Experience  has  taught  practically  every  state  that  it  must  have 
some  body  of  review  such  as  the  Board  of  Pardons  to  consider  the 


6  Utah  Session  Laws  of  1913,  p.  192;  Compiled  Laws  of  1917,  Sec.  9062. 

4  Laws  of  1896,  Ch.  I.XXXT,  Sec.  2,  p.  262;  Revised  Statutes  of  1898,  Sec.  4067. 
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crime  and  its  punishment  in  the  light  of  subsequent  information 
and,  where  it  is  necessary,  to  ameliorate  the  sentence.  The  result 
is  after  all  that  these  sentences  for  habitual  criminals  resolve  them¬ 
selves  into  indeterminate  sentences. 

4  he  Utah  statutes  permit  of  the  parole  of  all  criminals  except 
that  those  committed  for  murder  in  the  first  degree  may  not  be  pa¬ 
roled  until  after  fifteen  years  of  service.  It  is  felt  desirable  to  subject 
all  criminals  to  supervision  when  they  are  released  from  incarcera¬ 
tion,  and  this  is  necessarily  done  through  parole  supervision  or  a 
conditional  pardon  in  the  case  of  about  one-third  of  the  Utah  prison 
population. 

The  writers  do  not  hold  with  some  that  all  criminals  are  reform- 
able,  but  they  do  feel  that  a  considerable  percent  will  respond  to 
favorable  treatment.  There  is,  however,  a  percentage  that  apparent¬ 
ly  will  not  respond  to  treatment.  The  percentage  of  this  class  is 
unknown  and  as  already  stated,  with  our  present  knowledge  it 
cannot  be  determined  with  anything  like  scientific  accuracy.  How¬ 
ever,  much  better  results  than  we  now  secure  could  be  obtained 
if  we  employed  the  knowledge  of  the  social  sciences  that  we  al¬ 
ready  possess.  Certainly  the  commitment  of  the  third  or  fourth 
offence  against  the  law  regardless  of  the  circumstance  is  not  a  just 
nor  accurate  measure  of  the  degree  of  criminality  of  the  individual 
concerned.  The  sooner  the  law  makers  recognize  this  to  be  the 
fact,  the  faster  we  will  proceed  in  securing  the  proper  legislation 
facilitating  individual  study  and  treatment  of  each  felony  offender. 

Criminal  studies  are  going  forward  with  considerable  interest 
and  energy  during  recent  years,  and  until  we  are  possessed  of  more 
scientific  information,  statutes  providing  for  life  sentences  should 
be  enacted  only  after  careful  study  and  investigation  and  not  on 
ihe  initiative  of  some  individual  with  a  hobby.  One  of  the  serious 
difficulties  in  the  penal  legislation  of  the  United  States  is  the  read¬ 
iness  with  which  we  enact  laws  carrying  severe  penalties  and  the 
laxity  and  uncertainty  with  which  we  enforce  them.  Better  and 
fewer  laws  and  lighter  sentences  carefully  and  quickly  enforced 
with  a  reasonable  degree  of  certainty  would  undoubtedly  prove 
most  helpful  in  lessening  crime  in  America. 

PRESENT  STATUS  OF  HABITUAL  CRIMINAL  LAWS 

Within  the  last  decade  and  particularly  within  the  last  five  years, 
the  legislatures  of  the  several  states  in  considering  the  problem  of 
sentencing  and  paroling  criminals  have  dealt  with  habitual  crim¬ 
inals  as  a  separate  problem  deserving  of  special  consideration.  The 
following  table  shows  the  date  of  adoption  of  the  habitual  crimi¬ 
nal  laws  by  the  several  states. 
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TABLE  IV 


The  Number  of  States  Having  Adopted  Habitual  Criminal 
Laws,  Given  by  Five-year  Periods. 


Period  When,  Adopted 


Number  of  States 


1860-64  . 1 

1865-69  .  0 

1870-74  . . 1 

1875-79  .  0 

1880-84  . 1 

1885-89  . 2 

1890-94  .  1 

1895-99  .  1 

1900-04  . 1 

1905-09  . 3 

1910-14  .  1 

1915-19  .  2 

1920-24  . 8 

1925-29  . .....12 


Total  number  34 

It  is  interesting  to  observe  that  almost  two-thirds  of  the  habitual 
criminal  laws  of  the  LTnited  States  have  been  enacted  during  the  last 
ten  years,  and  over  one-third  of  all  of  them  have  been  enacted 
during  the  last  five  years. 


Chapter  VI 

PROBATION 


DEFINITION 

Probation  as  applied  to  criminal  law  is  the  conditional  release  of 
a  convicted  felon  or  misdemeanant  under  the  oversight  of  a  court  or 
the  supervision  of  a  probation  officer,  either  after  plea  of  guilty  and 
before  imposition  of  sentence,  or  after  the  imposition  of  a  sentence 
which  is  suspended  in  its  execution,  for  the  purpose  of  reforming  the 
offender  and  testing  his  fitness  to  live  a  law-abiding  and  satisfac¬ 
tory  life  in  the  community. 

The  difference  between  probation  and  parole  is  indicated  by 
the  following: 

“Probation  is  a  term  used  with  the  release  of  an  offender,  under  sus¬ 
pended  sentence  and  without  imprisonment,  but  under  the  oversight  of  a 
probation  officer  for  a  definte  period  of  time  and  for  the  purpose  of  re¬ 
claiming  him.  Parole  is  the  term  used  in  connection  with  the  conditional 
release  from  a  penal  or  reformatory  institution  after  a  period  of  incar¬ 
ceration  therein.”1 

The  underlying  idea  of  probation  is  that  the  reclamation  of  an 
offender  can  be  better  accomplished  by  state  assistance  and  super¬ 
vision  before  incarceration  than  afterwards.  In  some  cases  proba¬ 
tion  supervision  will  replace  incarceration.  Investigation  reveals 
the  fact  that  parole  gives  better  results  with  youthful  first  offenders 
than  with  more  advanced  criminals.  It  is  therefore  reasonable  to 
suppose  that  a  conditional  release  of  this  same  class  of  offenders 
under  proper  supervision  before  they  are  imprisoned  would  effect 
similar  or  better  results. 

As  society  is  organized,  the  opportunity  for  an  offender  to  go 
straight  is  much  better  under  probation  than  on  parole.  The  fear 
of  incarceration  of  a  probationer  is  ynuch  greater  than  that  of  a 
parolee.  Moreover,  the  social  surroundings  of  a  probationer  are 
much  easier  to  arrange  than  those  of  an  individual  who  has  once 
served  time.  And  this  says  nothing  of  the  criminal  lessons  learned 
in  prison. 

The  purpose  of  probation  is  to  reform  the  criminal.  The  age 
of  the  criminal,  the  nature  of  the  crime,  the  mitigating  circum¬ 
stances,  the  benefits  to  the  family  and  to  society,  are  all  taken  into 
account  in  the  application  of  the  law.  The  application  of  the  pro¬ 
bation  law  is  restricted  to  those  worthy  of  it  as  indicated  by  a 
careful  study. 


1  Bulletin  of  the  Prison  Association  of  New  York,  quoted  in  Journal  of  Criminal  Law 
and  Criminology,  Vol.  XIV  (May,  1923),  p.  140.  The  above  quotation  is  not  accurate  in 
stating  that  probation  is  a  release  for  a  definite  time.  It  may  be  and  frequently  is  for  an 
indefinite  time.  Under  the  Utah  statute  (Laws  of  1923,  Ch.  74),  a  suspended  sentence  may 
be  during  the  good  behavior  of  the  offender.  See  State  v.  Zolantakis  (1927),  70  Utah  296, 
259  Pac.  1044. 
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HISTORICAL  DEVELOPMENT 

About  1870  Girardin,  a  French  editor  and  sociologist,  published 
articles  in  La  Liberte,  attacking  the  bad  results  of  imprisonment  up¬ 
on  criminals,  and  urged  that  they  be  made  wards  of  the  community, 
kept  in  their  usual  social  relations  in  free  society,  but  under  care¬ 
ful  supervision  and  training.2  Whether  these  articles  were  known 
to  those  who  originated  the  first  practice  of  probation  in  Massa¬ 
chusetts  has  not  been  ascertained.  But  to  an  elderly  practical 
philanthropist  known  as  “Father”  Cook,  of  Boston,  must  be  given 
the  credit  of  establishing  the  practice  of  juvenile  probation.  He 
made  detailed  case  studies  of  many  young  criminals  and  by  his 
financial  and  friendly  influence  restored  many  of  them  to  self  re¬ 
spect  and  usefulness.  As  a  result  of  his  work  a  law  was  passed  in 
1878  requiring  the  appointment  of  a  probation  officer  for  Boston. 
Two  years  later  a  permissive  law  was  enacted  authorizing  the  of¬ 
ficials  of  each  city  and  town  to  appoint  a  probation  officer.  The 
permissive  authority  thus  granted  was  not  used,  however,  until 
in  1891  at  the  suggestion  of  Governor  Russel  the  old  law  was 
amended  so  as  to  require  criminal  courts  throughout  the  common¬ 
wealth  to  appoint  male  probation  officers.  Thus  Massachusetts 
led  the  way.  Later  women  probation  officers  were  added. 

In  1899  Rhode  Island  passed  a  law  providing  for  probation  for 
both  adult  and  juvenile  offenders  and  established  the  practice  of  ju¬ 
venile  probation.  In  the  same  year  Illinois,  Colorado,  and  Minnesota 
provided  for  probation  for  minors.3  Then  followed  rapidly  the  growth 
of  the  juvenile  court  and  probation  for  minors  until  in  1925  Wyoming 
stood  alone  in  not  having  a  system  of  probation  for  minors.  Utah 
enacted  a  permissive  juvenile  court  and  probation  statute  in  1903 
(Laws  of  1903,  p.  173),  which  was  amended  in  1905  (Laws  of  1905, 
p.  183)  and  again  in  1907  (Laws  of  1907,  pp.  207-213),  when  a  state 
juvenile  commission  as  now  constituted,  composed  of  the  governor, 
the  attorney  general,  and  the  State  Superintendent  of  Public  In¬ 
struction,  was  created,  and  it  was  made  mandatory  for  such  com¬ 
mission  to  appoint  in  every  county  one  discreet  person  of  good 
moral  character  who  shall  be  known  as  the  chief  probation  officer. 
This  was  later  changed  in  1913  (Laws  of  1913,  pp.  81-82)  so  that  a 
chief  probation  officer  was  appointed  for  each  judicial  district  in¬ 
stead  of  for  each  county. 

After  1900  juvenile  probation  developed  separately  from  adult 
probation  in  the  United  States,  the  latter  developing  much  slower. 
By  1929,  however,  all  but  thirteen  states  had  passed  adult  probation 

2  Gillin,  John  Lewis,  Criminology  and  Penology,  1926,  The  Century  Company,  N.  Y., 
p.  808.  The  facts  recited  in  the  historical  summary  of  probation  are  taken  from  Mr. 
Gillin’s  book. 

3  Ibid.,  p.  809. 
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laws.4  Most  of  these  laws  were  permissive  rather  than  mandatory, 
with  the  result  that  the  practice  of  adult  probation  has  been  confined 
to  the  few  states  having  laws  requiring  the  appointment  of  probation 
officers  and  to  the  more  populous  cities  and  counties  of  the  states 
having  permissive  laws.  In  1905  the  United  States  Congress  passed  a 
permissive  probation  law,  allowing  district  courts  to  extend  probation 
to  meritorious  cases  and  to  appoint  probation  officers  with  or  without 
salary  at  the  discretion  of  the  court,  the  salary  to  be  fixed  by  the 
attorney  general  of  the  United  States.5 6  This  act  was  amended  June  6, 
1930  (Public,  No.  310,  71st  Congress)  (H.  R.  3975)  to  require  the  at¬ 
torney  general  to  gather  and  compile  statistical  information  con¬ 
cerning  probation  officers  and  formulate  general  rules  for  the 
proper  conduct  of  probation  work. 

RECORDED  RESULTS 

Mr.  Gillin,  in  his  work  on  “Criminology  and  Penology,”  says : 

“In  the  states  where  it  has  been  tried  out  longer,  it  is  being  used  more 
widely.  Thus  in  New  York  state  the  number  of  adults  placed  on  proba¬ 
tion  increased  from  2,852  in  1910  to  11,062  in  19207  In  Massachusetts  in 
1923,  nine  times  as  many  were  placed  on  probation  as  were  sent  to  in¬ 
stitutions.  The  same  year  while  there  were  in  the  neighborhood  of  3,000 
in  the  state  and  county  penaL  institutions  in  Massachusetts,  there  were 
between  16,000  and  17,000  convicted  offenders  in  charge  of  the  probation 
officers  in  the  same  state.  In  Boston  in  1918,  probationers  were  to  in¬ 
carcerated  prisoners  as  twenty  to  one.”  7 

“In  a  recent  study  made  by  the  Massachusetts  Commission  on  Pro¬ 
bation  it  was  found  that  a  marked  difference  in  the  extent  of  subsequent 
court  records  is  shown  between  the  boys  who  were  carried  through  the 
probation  term  and  those  who  were  surrendered  and  committed  to  insti¬ 
tutions.  Of  the  239  boys  carried  through  the  original  probation  without 
commitment  and  surrender,  143  (60%)  have  had  no  subsequent  court  record. 
Of  the  55  who  were  surrendered  to  the  court  for  misconduct  while  on 
probation  and  commited  to  institutions,  23  (42%)  have  no  subsequent  rec¬ 
ord.”  8 

“In  Detroit  from  January  1  to  September  30,  1922,  only  ten  men  who 
had  been  placed  on  probation  on  felony  charges  were  brought  before  the 
judge  for  breaking  the  terms  of  their  probation.  Twenty-four  more  were 
sentenced  for  committing  other  offences  after  being  placed  on  probation. 
In  short,  only  34  men  out  of  1,151  broke  probation.  This  is  not  quite 
3  per  cent  of  those  male  adults  who  had  committed  prison  offences.  Among 


4  Ibid.,  p.  810,  citing  Chute,  Probation  and  Suspended  Sentence ,  Journal  of  Criminal 
l  aw  and  Criminology,  February,  1922,  p.  559.  Utah  was  one  of  the  thirteen  states  without 
an  adult  probation  law. 

5  Public  No.  596,  68th  Congress,  approved  Mar.  4,  1925.  Chute,  American  Law  Journal, 
Vol.  LIX  (April,  1925),  p.  279. 

6  Ibid.  p.  810,  citing,  Chute  Probation  and  Suspended  Sentence  in  Journal  of  Criminal  Law 
and  Criminology,  February  1922,  p.  559. 

7  Ibid.  p.  810,  citing  Parsons,  The  Tests  of  Probation ,  Proceedings  Annual  Congress  of 
the  American  Prison  Association,  1923,  p.  152,  Ibid.  1920,  p.  36. 

8  Ibid.,  p.  821,  citing  Report  of  Commission  on  Probation,  Massachusetts  Senate  Docu¬ 
ment  No.  431,  Mar.  15,  1924,  p.  31. 
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2,825  misdemeanants  above  the  age  of  seventeen  handled  during  the  year 
ending  June  30,  1922,  less  than  3]A  per  cent  failed  to  keep  the  terms  of 
their  probation.  During  the  first  nine  months  of  1922,  men  who  were 
placed  on  probation  for  offences  against  property  in  which  they  were 
ordered  by  a  judge  to  make  restitution,  had  paid  $10,572.98.  In  addition, 
it  is  estimated  that  instead  of  being  a  charge  upon  the  state  for  their 
care  in  an  insitution,  they  earned  for  their  families  a  total  of  $463,818  55.”* 

Massachusetts  is  the  only  state,  Mr.  Gillin  says,  which  has  fol¬ 
lowed  up  carefully  those  who  have  been  on  probation  a  number  of 
years,  and  here  the  showing  is  substantially  better  than  in  Illinois. 
About  78  per  cent  came  through  the  probation  period  successfully, 
and  65  per  cent  of  the  former  probationers  had  no  subsequent  rec¬ 
ord  whatever.10 

THE  MASSACHUSETTS  PROBATION  LAW 

Three  states,  Massachusetts,  New  York,  and  Indiana,  have  es¬ 
tablished  state  probation  commissions  or  departments  providing 
for  the  supervision  of  probation  in  the  local  communities,  resulting 
in  standardization  of  work  and  better  results.11 

The  Massachusetts  Commission  on  Probation,  first  created  in 
1900,  is  made  up  of  five  non-salaried  persons  appointed  by  the  chief 
justice  of  the  superior  court  to  serve  for  five  years,  at  the  present 
time  one  member  being  appointed  annually.  One  or  more  of  the 
commissioners  may  be  members  of  the  superior  court.  The  com- 
mision  shall  appoint  a  deputy-commissioner  as  its  executive  officer, 
to  hold  ofifice  at  the  pleasure  of  the  commission.  He  is  to  receive 
a  salary  for  his  full  time  services  and  is  empowered  to  employ 
necessary  clerical  assistance.12 

The  commission  prescribes  the  forms  of  all  records  and  reports 
of  the  probation  officers,  and  provides  for  cooperation  of  the  pro¬ 
bation  officers  and  of  other  state  agencies  interested  in  similar 
work,  such  as  the  juvenile  court  and  the  department  of  public  wel¬ 
fare.  The  commission,  besides  coordinating  efforts  of  various  of¬ 
ficers  and  agencies,  collects  all  records,  compiles  statistics,  and  sub¬ 
mits  an  annual  report  to  the  general  court  for  the  year  ending 
September  thirteenth.  All  information  on  probationers  is  made  ac¬ 
cessible  to  all  officers  interested.13 


9  Ibid.  p.  8 22,  citing  Marsh,  “Detroit  Succeeds  under  a  New  Organization,”  Journal 
of  Criminal  Law  and  Criminology,  Vol.  XIV,  (May  1923),  p.  20.  Note  that  the  Detroit 
results  were  too  early  to  be  very  significant. 

10  Ibid.  p.  822,  citing  Report  of  the  Commission  on  Probation,  Massachusetts  Senate 
Document,  No.  431,  March  15,  1924,  p.  27.  The  Illinois  and  Utah  parole  violations  and 
subsequent  offences  are  given  in  infra.,  pp.  87  and  88. 

11  Ibid.  p.  811,  citing  Chute,  “Probation,”  The  Survey,  December,  1916,  State  Super¬ 
vision  of  Probation,  New  York  State  Probation  Commission,  1920. 

12  General  Laws  of  Massachusetts,  1921,  Vol.  II,  Ch.  276,  Sec.  98. 

13  Ibid.,  Secs.  99  to  102. 
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The  superior  court,  the  chief  justice  of  the  municipal  court  of 
the  city  of  Boston  (subject  to  the  approval  of  the  associate  justices 
thereof),  and  the  justice  of  each  other  district  court,  and  of  the 
Boston  Juvenile  court,  may  appoint  such  male  and  female  proba¬ 
tion  officers  as  they  may  from  time  to  time  deem  necessary  for 
their  respective  courts,  to  serve  at  the  pleasure  of  the  court  making 
the  appointment.14 

“Section  85.  In  addition  to  the  other  duties  imposed  upon  him,  each 
probation  officer  shall,  as  the  court  may  direct,  inquire  into  the  nature  of 
every  criminal  case  brought  before  the  court,  under  the  appointment  of 
which  he  acts,  and  inform  the  court,  so  far  as  is  possible,  whether  the 
defendant  has  previously  been  convicted  of  crime.  He  may  recommend 
that  any  person  convicted  be  placed  upon  probation.  He  shall  perform 
such  other  duties  as  the  court  requires.  He  shall  keep  full  records  of  all 
cases  investigated  by  him  or  placed  in  his  care  by  the  court,  and  of  all 
duties  performed  by  him.  Every  person  released  upon  probation  shall  be 
given  by  the  probation  officer  a  written  statement  of  the  terms  and  condi¬ 
tions  of  the  release.”  15 

The  Massachusetts  probation  system,  as  will  be  seen  from  the 
foregoing  outline  of  it,  is  a  complete  and  coordinated  organization 
for  the  rehabilitation  of  offenders  who  are  deemed  eligible  for  its 
benefit  without  first  having  imprisoned  the  offender. 

THE  UTAH  PROBATION  LAW 

In  1923  Utah  joined  the  group  of  thirty-five  states  which  the 
previous  year  had  adult  probation  laws.  The  law  passed  in  that 
year  was  merely  a  permissive  one  and  failed  to  provide  for  any 
probation  officer  or  state  supervision  other  than  could  be  given 
by  a  busy  trial  judge,  and  thus,  so  far  the  a-ct  has  remained  practi¬ 
cally  a  dead  letter  on  the  books. 

The  enactment  reads  as  follows : 

“Section  1.  Suspension  of  sentence  in  criminal  cases.  Upon  convic¬ 
tion  of  any  crime  or  offense  if  it  appears  compatible  with  the  public  inter¬ 
est  the  court  having  jurisdiction  may  suspend  the  imposition  or  the  execu¬ 
tion  of  sentence  and  may  place  the  defendant  on  probation  for  such  period 
of  time  as  the  court  shall  determine.  The  court  may  subsequently  increase 
or  decrease  the  probation  period  and  may  revoke  or  modify  any  condition 
of  probation.  While  on  probation  the  defendant  may  be  required  to  pay  in 
one  or  several  sums  any  fine  imposed  at  the  time  of  being  placed  on  pro¬ 
bation;  may  be  required  to  make  restitution  or  reparation  to  the  aggrieved 
party  or  parties  for  the  actual  damages  or  losses  caused  by  the  offense  for 
which  conviction  was  had;  and  may  be  required  to  provide  for  the  support 
of  his  wife  or  others  for  whose  support  he  may  be  legally  liable.”  16 


14  Ibid.,  Sec.  83. 

15  Ibid.,  Sec.  85. 

36  Laws  of  Utah,  1923,  Ch.  74,  p.  144. 
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In  order  to  make  a  probation  statute  satisfactorily  operative, 
adequate  funds  must  be  made  available  and  a  provision  authoriz¬ 
ing  a  sufficient  number  of  trained  or  qualified  probation  officers. 

In  framing  any  law  to  make  adult  probation  a  reality  in  Utah, 
the  problem  of  procedure  in  the  revocation  of  probation  might 
well  be  considered  by  the  legislature.  Our  supreme  court  by  a  three 
to  two  decision  has  held  that  a  probationer  whose  sentence  is  sus¬ 
pended  during  good  behavior  without  any  limitation  has  a  vested 
right  to  rely  thereon  and  is  entitled  to  a  hearing  on  the  question 
whether  he  has  complied  with  the  conditions  imposed  in  accord¬ 
ance  with  established  rules  of  judicial  procedure,  after  filing  of 
affidavit,  motion  or  other  written  pleading  setting  forth  facts  re¬ 
lied  on  for  revocation  of  suspension,  with  opportunity  to  answer 
or  plead  to  the  charge  made,  and  the  right  of  cross-examination. 

The  minority  regarded  this  second  trial  by  a  judge  where  there 
was  no  constitutional  right  of  a  trial  by  jury  as  a  hedging  limita¬ 
tion  which  substantially  destroyed  the  force  and  virtue  of  proba¬ 
tion  and  suspended  sentence  as  a  reformatory  principle  of  criminal 
law.  They  favored  the  New  York  view  that  probation  and  sus¬ 
pended  sentence  is  a  matter  of  favor  and  grace  and  revocable 
upon  citation  by  the  court,  and  his  decision  to  revoke  provided 
that  his  conduct  therein  was  not  capricious  or  arbitrary  or  a  mani¬ 
fest  abuse  of  discretion.17  It  appears  that  the  latter  view  would 
facilitate  rather  than  delay  the  administration  of  criminal  justice. 

THE  NEW  JERSEY  EXPERIMENT 

New  Jersey  at  the  present  time  is  trying  an  experiment  of  ex¬ 
tensive  probation  with  a  definite  sentence  to  follow  violation  of  pro¬ 
bation.  After  having  an  indeterminate  sentence  law  since  1911,  New 
Jersey  repealed  that  measure  in  1926.  But  a  return  to  definite  sen¬ 
tence  alone  proved  inadequate,  and  in  1928  New  Jersey  enacted  a 
very  extensive  probation  and  suspension  of  sentence  law,18  which 
provides  in  part  as  follows : 

“The  courts  of  New  Jersey  having  jurisdiction  over  criminal  or  quasi¬ 
criminal  actions,  when  it  shall  appear  that  the  best  interests  of  the  public 
as  well  as  of  the  defendant  will  be  subserved  thereby,  shall  have  power 
after  conviction  or  after  a  plea  of  guilty  or  non-vult  for  any  crime  or 
offence,  to  suspend  the  imposition  or  execution  of  sentence  and  also  to  place 
the  defendant  on  probation  under  the  supervision  of  the  chief  probation 
officer  of,  the  county  for  a  period  of  not  less  than  one  nor  more  than  five 
years  ....  In  the  case  of  any  person  placed  on  probation  who  shall  ab¬ 
scond  while  under  supervision,  the  time  during  which  he  remains  away  or 
hidden  shall  not  be  counted  as  part  of  his  term  of  probation.” 


17  See  State  v.  Zolantakis  (1927),  70  Ut.  296,  259  Pac.  1041. 
78  Laws  of  1929,  Ch.  156,  p.  269. 
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“2.  Investigation.  Probation  offcers  when  directed  by  the  court  shall 
fully  investigate  and  report  to  the  court  in  writing  on  the  circumstances 
of  the  offence,  criminal  record,  social  history  and  present  condition  of 
any  person  charged  with  or  convicted  of  any  crime  or  offence,  and  when 
desirable  and  facilties  exist  therefor,  they  may  also  obtain  a  physical  and 
mental  examination  of  such  person  and  report  thereon  to  the  court  prior 
to  disposition  or  sentence  by  the  court  .  .  . 

“3.  Conditions  of  Probation.  The  court  shall  determine  and  may  at 
any  time  modify  the  conditions  of  the  probation  and  may  among  others 
include  any  of  the  following:  that  the  probationer  shall  avoid  injurious, 
immoral,  of  vicious  habits;  shall  avoid  places  or  persons  of  disreputable  or 
harmful  character;  shall  report  to  the  probation  officer  as  directed  by  the 
court,  or  probation  officer;  shall  permit  the  probation  officer  to  visit  him 
at  his  place  of  abode  or  elsewhere;  shall  answer  all  reasonable  inquiries 
on  the  part  of  the  probation  officer;  shall  work  faithfully  at  suitable  em¬ 
ployment  ;'  shall  not  change  his  residence  without  the  consent  of  the  court 
or  probation  officer;  shall  pay  a  fine  or  costs  of  the  prosecution,  or  both, 
in  one  or  several  sums,  shall  make  reparation  or  restitution  to  the  ag¬ 
grieved  parties  or  the  dependants.” 

The  court  may  upon  recommendation  of  probation  officer  or  its 
own  initiative  extend  a  lesser  probation  period  up  to  the  five  year 
maximum.  A  commitment  by  a  probation  officer  setting  forth  that 
said  probationer  has  in  his  judgment  violated  the  conditions  of 
probation  is  a  sufficient  warrant  tO'  any  peace  officer  to  arrest  the 
probationer,  and  the  probation  officer  may  arrest  him  without  a 
warrant  for  violating  the  conditions  of  probation.  Probation  offi¬ 
cers  are  appointed  under  the  civil  service  commission. 

Upon  the  termination  of  the  probation  period  or  upon  rearrest 
of  a  probationer  who  has  violated  the  conditions  of  his  probation, 
whom  the  court  does  not  continue  on  probation,  a  hearing  is  had 
and  the  court  may  cause  the  sentence  imposed  to  be  executed  or 
impose  any  sentence  which  might  originally  have  been  imposed. 

The  New  Jersey  plan  is  to  rehabilitate  the  offender  before 
sending  him  to  prison,  and  as  the  chief  stimulus  to  reformation  to 
hold  over  his  head  the  reward  of  a  minimum  sentence  with  possible 
conditional  or  absolute  pardon  of  his  offence  or  the  punishment  of 
the  maximum  definite  sentence  in  prison  for  that  offence  if  he  does 
not  prove  that  he  can  and  will  reform  within  the  five  year  period. 
The  operation  of  the  New  Jersey  law  will  be  eagerly  watched  by 
other  states. 


Part  II 

CRIMINAL  LAWS  AND  THEIR  ADMINIS¬ 
TRATION  IN  UTAH 


Chapter  A' II 

PUNISHMENTS,  PARDONS,  AND  PAROLES  IN  UTAH 


TERRITORIAL  ACQUISITION  AND  SETTLEMENT 

The  geographical  area  embraced  within  the  boundaries  of  the 
State  of  Utah  was  secured  by  the  United  States  from  Mexico  by 
conquest  and  confirmed  by  the  Treaty  of  Gaudaloupe  Hidalgo  on 
Tebruray  2,  1848  as  territory  of  the  United  States.  In  July,  1847, 
the  first  band  of  Mormon  Pioneers  settled  in  Salt  Lake  Valley.  By 
1865  Mormon  settlements  were  established  northward  and  south¬ 
ward  from  Salt  Lake  City  to  the  outer  boundaries  of  the  large 
territory  of  Utah. 

EARLY  TERRITORIAL  VIEWS  OF  CRIME  AND  PRACTICES 
IN  DEALING  WITH  CRIMINALS 

The  settlement  of  Utah  came  late  enough  in  the  nineteenth 
century  so  that  the  settlers  brought  with  them  the  ideas  of  more 
humane  treatment  of  criminals  held  generally  throughout  the 
United  States  at  that  time. 

The  development  of  the  early  criminal  law  in  Utah  was  shaped 
to  a  considerable  extent  by  the  religious  views  and  practices  of  the 
Mormon  people.  The  Mormons  were  firm  believers  in  the  Hebrew 
Bible,  and  the  Hebrew  concept  that  crimes  Avere  sins  against  God 
was  a  common  view  of  the  earlv  settlers,  but  the  idea  of  repentance 
and  forgiveness  appears  much  stronger  than  among  the  Hebrew 
peoples.  The  social  attitude  toward  the  criminal  offender  was  that 
he  should  willingly  confess  his  crime  and  willingly  expiate  his 
wrong  and  then  go  forward  with  a  repentant  heart.  Lawyers  and 
especially  criminal  lawyers  were  regarded  with  extreme  distrust. 
It  was  believed  that  a  defense  attorney  would  aid  more  in  con¬ 
cealing  and  distorting  the  truth  than  in  bringing  the  guilty  person 
to  his  just  retribution.  In  1852  the  territorial  legislature  enacted  a 
law  which  did  not  specifically  prevent  the  accused  from  having 
counsel  for  his  defense,  but  it  did  provide  that  if  an  attorney  as¬ 
sisted  in  the  case  he  could  not  charge  a  fee  for  his  services  nor 
could  he  claim  any  privilege  of  confidential  communication  if  he 
were  asked  to  testify  as  to  the  admissions  of  his  client.1 

The  offenders  who  claimed  membership  in  the  Mormon  church 
were  in  the  main  tried  before  one  of]  the  church  courts,  and  a  judg¬ 
ment  of  church  discipline  was  pronounced  upon  them.  This  judg¬ 
ment,  if  the  seriousness  of  the  offence  warranted  it,  might  be  as 
severe  as  to  temporarily  disfellowship  or  ostracize  the  wrongdoer 
or  might  even  be  a  sentence  of  absolute  excommunication  which 


1  Laws  of  Utah,  1851  to  1870,  Chapter  VIII,  p.  37,  Approved  Feb.  18,  1852. 
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would  cut  oft"  the  offender  from  his  people.  The  early  territorial 
courts  were  resorted  to  chiefly  by  non-Mormon  people  ana  then 
mainly  for  the  settlement  of  their  civil  controversies.2  Crime  was 
at  a  very  low  ebb.  The  Mormons  themselves  were  almost  Puritani¬ 
cal  conformers,  and  it  was  not  safe  for  a  non-Mormon  to  be  a 
criminal  offender.  The  supreme  court  of  the  territory  of  Utah  in 
the  first  twenty-five  years  of  its  existence  decided  upon  appeal, 
only  five  criminal  cases.3 

EARLY  TERRITORIAL  CRIMINAL  LAWS 

The  first  act  of  the  territorial  legislature  in  relation  to  crimes 
and  punishments,  approved  March  6,  1852,  was  a  fairly  complete 
criminal  code  of  124  sections.  Except  in  the  case  of  treason  and 
murder  in  the  first  degree,  where  the  penalty  was  fixed  by  the 
statute  as  death,  the  judge  was  given  a  wide  discretion  in  the  im¬ 
posing  of  a  sentence.  For  example,  the  punishment  for  second 
degree  murder  was  imprisonment  for  life  or  for  a  term  not  less  than 
ten  years.4  The  Code  provided  the  following  punishment  in  the 
case  of  robbery : 

“Sec.  14.  If  such  offender  at  the  time  of  such  robbery  is  armed  with 
a  dangerous  weapon  with  intent  if  resisted  to  kill  or  maim  the  person 
robbed,  or  if  being  so  armed,  he  wound  or  strike  the  person  robbed;  or 
if  he  have  any  confederate  aiding  and  abetting  him  in  such  robbery  present 
and  so  armed,  he  shall  be  punished  by  imprisonment  not  exceeding  twenty- 
five  years  and  not  less  than  ten  years. 

“Sec.  15.  If  such  offender  commit  such  robbery  otherwise  than  is 
mentioned  in  the  preceding  section,  he  shall  be  punished  by  imprisonment 
not  exceeding  ten  years,  nor  less  than  two  years.” 

PUNISHMENTS  LIBERALIZED  BY  THE  COMPILED 
LAWS  OF  1876 

The  Act  of  1852  remained  the  statutory  criminal  law  of  Utah 
until  1876,  when  in  that  year  the  governor  and  legislature  enacted  a 
complete  penal  code  of  400  sections,5  taken  almost  entirely  from  the 
penal  code  of  California  which  that  state  had  adopted  four  years 
earlier. 


2  Roberts,  Brigham  H.,  A  Comprehensive  History  of  the  Church  of  Jesus  Christ  of  Latter-day 
Saints,  Deseret  News  Press,  Salt  Lake  City,  Utah,  Vol.  3,  pp.  450  to  453. 

3  See  Supreme  Court  Reports,  Territory  of  Utah,  Vol.  I.  From  the  organization  of  the 
Territory  of  Utah  on  September  9,  1850  to  and  including  the  June  term  of  the  Supreme 
Court  of  the  Territory  in  1876,  only  one  hundred  and  sixty-three  cases,  five  of  which  were 
criminal  cases  came  before  the  Court  for  determination.  In  an  ordinary  year  at  the  present 
time,  the  Supreme  Court  of  the  State  will  determine  about  one  hundred  aivil  cases  and 
about  ten  criminal  cases — twice  as  many  criminal  cases  as  were  determined  by  that  Court 
in  the  first  twenty-five  years  of  its  history.  See  current  volume  of  Utah  Supreme  Court 
Reports. 

4  Laws  of  Utah  1851  to  1870,  Ch.  XXII,  Sec.  6,  p.  50. 

5  Compiled  Laws  of  Utah  of  1876,  Secs.  1831  to  2230. 
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This  enactment  shows  a  distinct  liberalizing  of  punishments 
while  still  preserving  the  discretion  of  the  judge  in  pronouncing  the 
same.  Murder  in  the  second  degree,  for  example,  rather  than  being 
punished  by  imprisonment  from  ten  years  to  life  was  reduced  to  not 
less  than  five  nor  more  than  fifteen  years.  (Sec.  1920.)  Robbery  in¬ 
stead  of  carrying  from  two  to  twenty-five  years  was  made  punish¬ 
able  by  imprisonment  in  the  Penitentiary  for  not  less  than  one  nor 
more  than  ten  years  and  this  lessening  of  punishments  is  apparent 
throughout  the  Code  of  1876.®  This  act  remained  the  penal  law  of 
the  Territory  down  to  the  admission  of  Utah  to  Statehood  and  two 
years  thereafter. 

BOARD  OF  DIRECTORS  OF  THE  UTAH  PENITENTIARY 

In  1855  an  act  was  passed  creating  Inspectors  of  the  Penitentiary 
which  was  amended  January  20,  1860  and  the  office  thereafter 
styled  “Board  of  Directors  of  the  Utah  Penitentiary,”  of  which  there 
were  three.  A  warden  was  also  to  be  selected  annually  by  the  legis¬ 
lature.  This  act  sets  out  the  power  and  duties  of  the  Board  and  of 
the  Warden  and  also  a  number  of  disciplinary  regulations  for  pris¬ 
oners.  Section  8  is  particularly  interesting: 

“The  Warden  shall  receive  and  keep  all  persons  duly  committed,  and 
not  allow  them  to  hold  conversation  with  any  person,  except  in  his  or  the 
presence  of  some  other  officer  in  charge,  and  see  that  the  sentence  of  each 
prisoner  is  properly  executed,  and  that  they  be  diligently  employed  at  the 
labor  assigned  them.” 

The  Compiled  Laws  of  1876,  Section  3,  preserves  the  above 
quoted  Section  8  intact  with  all  other  powers  and  duties  of  the 
Board  and  of  the  Warden  the  same  as  set  out  in  the  Law  of  1860 
but  the  term  of  office  of  the  Board  members  and  Warden,  all  of 
whom  were  elected  by  the  legislature,  was  increased  from  one  to 
four  years  making  possible  better  prison  management,  but  still 
keeping  the  offices  under  political  control. 

STATEHOOD  AND  CRIMINAL  PUNISHMENTS 

Utah  became  a  state  by  proclamation  of  the  President  of  the 
United  States  on  January  4,  1896.  The  Constitution,  adopted  by  a 
vote  of  the  people  on  November  5,  1895,  contained  some  interesting 
modern  penal  provisions.  Article  I,  Section  9  reads: 

“Excessive  bail  shall  not  be  required,  excessive  fines  shall  not  be 
imposed,  nor  shall  cruel  and  unusual  punishments  be  inflicted.  Persons 
arrested  or  imprisoned  shall  not  be  treated  with  unnecessary  rigor.” 

“The  Legislature  is  prohibited  from  enacting  any  private  or  special 
laws  in  the  following  cases:  *  *  *  5.  Punishing  crimes  and  misde¬ 

meanors.”  7 


8  Compiled  Laws  of  Utah  of  1876,  Sections  1831  to  2230. 
7  Constitution  of  Utah,  Article  VI,  Section  26. 
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“The  Legislature  shall  prohibit:  *  *  * 

2.  The  contracting  of  convict  labor. 

3.  The  labor  of  convicts  outside  prison  grounds,  except  on  public  works 
under  direct  control  of  the  state.”  s 

Unlike  the  constitutions  of  most  other  states,  the  Utah  Con¬ 
stitution  does  not  make  the  chief  executive  the  sole  repository  of  the 
pardoning  power,  but  creates  a  Board  of  Pardons,  Respites  and 
Reprieves. 

Article  VII,  Section  12,  reads  in  part  as  follows: 

“Until  otherwise  provided  by  law,  the  Governor,  Justices  of  the  Su¬ 
preme  Court  and  Attorney  General  shall  constitute  a  Board  of  Pardons,  a 
majority  of  whom,  including  the  Governor,  upon  such  condition,  and  with 
such  limitation  and  restrictions  as  they  deem  proper,  may  remit  fines  and 
forfeitures,  commute  punishments  and  grant  pardons  after  convictions  in 
all  cases  except  treason  and  impeachments,  subject  to  such  regulations 
as  may  be  provided  by  law,  relative  to  the  manner  of  applying  for  par¬ 
don;  but  no  fine  or  forfeiture  shall  be  remitted,  and  no  commutation  or 
pardon  granted,  except  after  a  full  hearing  before  the  Board,  in  open 
session  after  previous  notice  of  the  time  and  place  of  such  hearing  has 
been  given.  The  proceedings  and  decisions  of  the  Board  with  the  reasons 
therefor  in  each  case  together  with  the  dissent  of  any  member  who  may 
disagree,  shall  be  reduced  to  writing,  and  filed  with  all  papers  used  upon 
the  hearing  in  the  office  of  the  Secretary  of  State.” 

Section  12  further  provides  that  the  Governor  may  act  alone 
between  meetings  of  the  Board  to  grant  respites  and  reprieves 
which  shall  not  extend  beyond  the  next  session  of  the  Board.  It 
also  provides  the  method  of  commuting  punishment  in  case  of 
treason. 

In  1896  the  first  state  legislature  provided : 

“The  government  and  control  of  the  State  Prison,  and  the  charge  of 
its  general  interests  and  affairs  shall  be  vested  in  a  Board  of  Corrections 
to  consist  of  four  members  not  more  than  two  of  whom  shall  be  of  the 
same  political  party.  *  *  *  The  Governor  shall  be  ex-officio  a  member 

of  said  board.”  9 

This  Board,  which  was  to  serve  without  compensation  except 
for  reasonable  expenses  incurred  in  the  performance  of  their  official 
duties,  was  given  the  power  to  classify  and  inspect  prisoners  (Law 
of  1896,  pp.  259-60),  to  parole  prisoners  including  habitual  criminals 
appearing  to  the  Board  to  have  reformed  in  accordance  with  rules 
and  regulations  to  be  established  by  the  Board.  (Laws  of  1896,  pp. 
262-3.) 

This  parole  provision,  which  became  Section  2251  of  the  Revised 
Statutes  of  Utah  of  1898,  was  held  void  as  infringing  upon  the  par¬ 
doning  power  given  the  Board  of  Pardons  created  by  the  Constitu- 


8  Ibid.,  Article  XVI,  Sections  2  and  3. 
0  Laws  of  Utah  of  1896,  p.  252. 
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lion.10  This  decision  left  the  entire  parole  power  and  its  administra¬ 
tion  in  the  hands  of  the  Constitutional  Board  of  Pardons,  although 
the  government  and  control  of  the  State  Prison  still  remained  with 
the  Board  of  Corrections. 

THE  REVISED  STATUTES  OF  UTAH  OF  1898 

The  first  criminal  statutes  of  the  State  of  Utah  were  mainly  a 
copy  of  the  provisions  of  the  penal  code  of  1876  of  the  territory  of 
Utah  which  had  been  taken  from  the  California  Penal  Code.  Here 
and  there  a  code  section  from  some  other  state  such  as  North  Dako¬ 
ta,  Montana,  and  Texas  was  added.  The  punishments  provided, 
like  those  of  the  penal  acts  of  1852  and  1876,  were  stated  for  par¬ 
ticular  ofifences  between  minimum  and  maximum  limits  and  the 
law  allowed  the  judge  wide  discretion  in  imposing  sentence  though 
it  had  to  be  a  definite  sentence  when  pronounced. 

In  the  main  the  designated  limits  of  punishments  for  respective 
offences  were  the  same  as  in  the  Penal  Code  of  1876  although  one 
case  at  least,  that  of  murder  in  the  second  degree,  evidences  a  return 
to  the  punitive  theory.  The  punishment  was  raised  and  restored 
to  that  of  1852,  from  ten  years  to  life.11  A  sentence  of  imprison¬ 
ment  in  the  State  Penitentiary  for  any  term  less  than  life  suspended 
all  civil  rights  and  forfeited  all  parole  trusts  and  public  offices, 
authority  and  power.12 

The  special  and  first  regular  sessions  of  legislature  of  Utah 
held  in  1896  passed  a  comprehensive  parole  law  and  provided  for  its 
administration  by  the  newly  established  Board  of  Corrections.13 
When  the  parole  provision  of  this  legislature  was  declared  unconsti¬ 
tutional  in  1898  in  the  case  of  State  v.  State  Board  of  Corrections, 
already  referred  to,  it  left  the  State  without  any  parole  law. 

THE  PAROLE  LAW  OF  1899 

The  Legislature  of  1899  passed  an  act  entitled  “An  Act  Author¬ 
izing  the  Board  of  Pardons  to  Reduce  Sentences  of  State  Prisoners 
for  Good  Behavior,  Providing  for  forfeiture  of  such  reduction,  and 

10  See  State  v.  State  Board  of  Corrections  (1898),  16  U.  478,  52  Pac.  1090.  In  this  decision 

the  Court  said  in  part:  ‘‘Rapalje  and  Lawrence,  in  their  law  dictionary,  define  ‘commuta¬ 
tion’  to  be  ‘the  substitution  of  a  lesser  grade  of  punishment  for  that  inflicted  by  the  sen¬ 
tence  pronounced  upon  conviction.  *  *  *  The  Constitution  gives  the  Board  of  Pardons 

the  exclusive  right  to  commute  punishment  and  grant  pardons.’  The  restriction,  inconven¬ 
iences,  and  exactions  which  the  parole  imposes  upon  the  convict  while  at  large,  and  his 
liability  again  to  be  taken  into  custody  and  actual  imprisonment,  and  the  humiliation  and 
disgrace  that  attend  such  a  life  constitute  punishment  while  it  is  much  less  in  degree  than 
actual  confinement  in  a  cell  or  within  prison  walls,  it  is  nevertheless  legal  punishment.  The 
parole  substitutes  lesser  punishment  for  that  imposed  by  the  sentence.”  And  the  statute 
quoted  and  the  rules  adopted  in  pursuance  of  it  are  absolutely  void  because  they  are  con¬ 
trary  to  the  provisions  of  the  constitution  creating  and  granting  powers  to  the  Board  of 
Pardons.” 

11  Revised  Statutes  of  Utah  of  1898,  Sec.  4162. 

1=  Ibid.,  Sec.  4501 . 

13  Laws  of  Utah  of  1898,  Chapter  LXXXI,  Sec.  28,  p.  262. 
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Parole  of  Prisoners  and  Repealing  Sections  2246  to  2253  of  the 
Revised  Statutes  of  1898. 14  This  act  gave  the  Board  of  Pardons 

“the  power  to  establish  rules  and  regulations  under  which  any  prisoner, 
who  is  now  or  may  hereafter  be  imprisoned  under  a  sentence  other  than 
for  murder  in  the  first  or  second  degree  and  who  may  have  served  a 
minimum  term  provided  by  law  for  the  crime  for  which  he  shall  have  been 
convicted  (and  who  shall  not  have  previously  been  convicted  of  felony  and 
served  a  term  in  a  penal  institution)  and  any  prisoner  who  is  now  or  may 
hereafter  be  imprisoned  under  a  sentence  for  murder  in  the  first  or  second 
degree  and  who  has  now  or  hereafter  shall  have  served  under  said  sentence 
twenty-five  full  years,  may  be  allowed  to  go  upon  parole  outside  of  the 
prison  buildings  and  their  enclosures,  but  to  remain  while  on  parole,  in 
the  legal  custody  and  under  the  control  of  the  Board,  and  subject  at  any 
time  to  be  taken  back  within  the  institution.” 

Section  7  of  the  said  act  provides  for  reimprisonment. 

“Full  power  to  enforce  such  rules  and  regulations,  and  to  retake  and 
reimprison  any  convict  so  upon  parole  is  hereby  conferred  upon  the  Board, 
whose  written  order  certified  by  its  secretary  shall  be  sufficient  warrant 
for  all  officers  named  therein  to  return  to  actual  custody  any  such  con¬ 
ditionally  released  or  paroled  prisoner.” 

The  above  enactment  still  remains  the  law  on  the  issuance  of 
a  warrant  by  the  Board  of  Pardons.  The  statute  appears  to  presup¬ 
pose  that  the  warrant  is  a  revocation  of  parole  and  therefore  ought 
to  have  Board  action  at  a  Board  meeting  before  it  should  issue 
and  in  practice  it  has  been  signed  by  all  the  Board  members.  This 
practice  has  proved  inconvenient  in  a  number  of  cases  of  serious 
parole  violators  who  seek  to  evade  apprehension  after  a  serious 
violation.  Although  the  state  parole  officer  is  a  peace  officer  and 
has  all  the  power  to  make  arrests  held  by  any  state  peace  officer, 
yet  it  would  appear  that  parole  administration  could  be  strength¬ 
ened  and  facilitated  and  the  parolees’  rights  sufficiently  safeguarded 
if  the  said  provision  were  amended  to  make  the  written  order  for 
arrest  signed  by  the  chairman  and  two  other  members  of  the 
Board  a  sufficient  warrant  for  all  officers  named  therein  to  arrest 
the  parolee  against  whom  a  prima  fa-cie  showing  of  serious  parole 
violation  has  been  made.  At  a  later  Board  meeting  it  could  be  deter¬ 
mined  whether  the  person  arrested  as  a  parole  violator  should  re¬ 
main  in  custody,  be  liberated  under  a  modified  parole,  or  under  the 
old  arrangement. 

The  Parole  Act  of  1899  required  the  concurrence  of  all  members 
of  the  Board  to  parole  a  prisoner  and  provided, 

“No  application  for  parole  shall  be  considered  by  the  Board  until  such 
prisoner  be  recommended  as  worthy  of  such  consideration  by  the  Warden. 


ir  Laws  of  Utah  of  1899,  Ch.  39,  p.  56,  Secs.  1  to  10.  The  sections  repealed  covered 
the  same  subjects  embraced  by  the  new  legislation  and  a  section  on  habitual  criminals,  and 
when  they  could  have  permits  to  be  at  liberty. 
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In  no  case  shall  a  prisoner  be  released  on  parole  unless  there  be  in  the 
judgment  of  the  Board,  reasonable  ground  to  believe  that  he  will,  if  re¬ 
leased,  live  and  remain  at  liberty  without  violating  the  law,  and  that  his 
release  is  not  uncompatible  with  the  welfare  of  society,  and  such  judgment 
shall  be  based  upon  the  record  and  character  of  the  prisoner  established 
in  prison.” 

Section  8  forbade  appearance  of  attorneys  or  outside  persons  as 
supplicant  for  the  parole  of  a  prisoner  and  imposed  upon  the  Board 
the  duty  of  making  its  own  inquiry. 

AMENDMENTS  OF  1913  TO  THE  PAROLE  LAW 

The  Law  governing  paroles  of  prisoners  remained  as  outlined 
above  until  1913, 15  the  same  year  in  which  the  indeterminate  sen¬ 
tence  law  was  passed.  The  Act  of  1913  expressly  repealed  the  pa¬ 
role  provisions  of  the  earlier  law,  re-enacted  the  re-imprisonment 
feature  of  the  earlier  law,  and  added  a  new  section,16  authorizing 
the  Board  of  Corrections  to  appoint  a  State  Parole  Agent  with 
powers  of  prison  guards,  peace  officers  and  county  sheriff's  to  hold 
office  at  the  pleasure  of  the  Board  and  exercise  such  special  duties 
as  the  Board  would  prescribe. 

Several  material  changes  were  made  by  this  act.  The  scope 
of  parole  was  enlarged  and  made  applicable  to  all  prisoners  except 
that  murderers  in  the  first  degree  were  not  eligible  for  parole  until 
they  have  served  at  least  fifteen  years  actual  time  in  the  State 
Prison.  (Sec.  1.)  Under  the  statute,  all  rules  of  eligibility  for  pa¬ 
role  were  removed,  no  minimum  need  be  served,  habitual  criminals 
might  apply  for  parole  the  day  after  incarceration,  and  no  recom¬ 
mendation  of  the  Warden  was  a  condition  precedent  to  the  right 
to  apply.  The  Board  of  Pardons  was  by  Section  3  given  all  powers 
to  establish  rules  and  regulations  for  the  parole  of  prisoners.  The 
enactment  of  1913  still  remains  the  law  of  parole  in  Utah. 

RULES  AND  REGULATIONS  OF  THE  BOARD  OF  PARDONS 

Originally  the  rules  made  by  the  Board  of  Pardons  provided  for 
quarterly  meetings  of  that  Board.  Now  they  provide  for  meetings 
“on  the  third  Saturday  of  each  month  at  ten  o’clock  A.  M.  at  the 
Utah  State  Prison,  Salt  Lake  County,  Utah.”  A  provision  exists  for 
call  of  a  special  meeting  by  the  Governor.  The  Attorney  General 
is  the  secretary  of  the  Board. 

The  Board  has  never  had  any  rule  concerning  eligibility  for  pa¬ 
role.  In  practice  any  felon  in  the  State  Penitentiary  may  apply 
at  any  time  for  parole.  The  only  limitations  are  that  application- 
for  parole  piust  be  received  at  the  ofifice  of  the  secretary  of  the 

15  Laws  of  Utah  of  1913,  Chapter  77,  p.  121. 

16  Ibid.,  Sec.  4.  The  parole  agent  was  not  appointed  until  1929  for  lack  of  funds  to  pay 
his  salary. 
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Board  at  least  three  weeks  before  the  session  at  which  the  same  will 
be  heard.  If  the  prisoner  initiates  his  application  for  parole,  the 
same  shall  be  in  writing  and  state  the  material  facts  of  the  offence 
for  which  he  was  convicted,  the  time  and  place  of  imprisonment,  the 
name  of  the  prosecuting  officer,  the  prisoner’s  name  and  aliases,  and 
former  convictions,  if  any,  and  the  grounds  upon  which  he  asks  for 
clemency.  The  Utah  law  in  allowing  the  prisoner  to  apply  for 
parole  at  any  time  has  adopted  the  logical  view  of  the  parole  prin¬ 
ciple,  but  it  has  resulted  in  far  too  many  applications  at  each  month¬ 
ly  hearing  to  permit  of  the  careful  consideration  which  each  case 
deserves.  In  the  practical  administration  of  parole,  it  has  been 
found  advisable  in  the  great  majority  of  states  to  require  that  the 
prisoner  serve  his  minimum  sentence  or  a  definite  minimum  of 
time  before  he  is  permitted  to  apply  for  parole.  The  Utah  Parole 
Board  considers  from  fifty  to  eighty-five  petitions  for  parole  at  each 
monthly  hearing-.  They  ordinarily  devote  one  day  to  the  matter. 
If  the  Utah  Board  should  promulgate  a  rule  requiring  the  service 
of  a  definite  term,  except  in  peculiar  cases  deserving  special  con¬ 
sideration,  before  the  prisoner  would  be  eligible  for  parole,  as 
has  been  done  in  Iowa,  the  number  of  monthly  applications  re¬ 
ceived  would  be  greatly  reduced.  A  material  reduction  in  the  num¬ 
ber  of  applications  for  parole  would  provide  more  time  for  the 
careful  consideration  of  each  case,  which  it  seriously  merits,  because 
it  involves  a  special  case  study. 

The  rules  require  that  notice  of  all  applications  on  file  to  be 
heard  at  the  next  hearing  be  published  once  a  week  for  two  -consec¬ 
utive  weeks  in  a  newspaper  which  circulates  or  is  printed  in  Salt 
Lake  City.  This  notice  is  also  mailed  to  the  judge  who  tried  the 
case  and  to  the  prosecuting  attorney,  with  a  request  for  any  infor¬ 
mation  “which  will  aid  the  Board  in  the  consideration  of  any  such 
application.” 

While  the  parole  law  before  1913  required  the  recommendation 
of  the  Warden  before  a  convict  was  eligible  for  parole  and  forbade 
an  attorney  appearing  for  the  prisoner,  the  rules  of  the  Pardon  and 
Parole  Board  now  provide  for  notice  of  the  hearing  to  be  sent  to 
the  Warden  with  the  request  for  his  report  on  the  conduct  of  the 
prisoner,  and  concerning  the  appearing  of  attorneys  or  friends  for 
or  against  the  prisoner,  the  rules  require  that  the  published  notice 
shall  read  in  part  as  follows : 

“All  persons  having  an  interest  therein  desiring  to  be  heard,  either 
for  or  against  the  granting  of  said  applications  respectively,  are  hereby 
-notified  to  be  present  at  said  meeting.” 17 

At  the  present  time  the  rules  of  the  Board  provide  for  a  re¬ 
hearing  of  a  denied  application  provided  the  petition  for  rehearing 


17  Rules  of  the  Board  of  Pardons  of  the  State  of  Utah  (1923),  p.  3. 
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is  approved  by  the  Warden  or  Deputy  Warden.  If  upon  the  rehear¬ 
ing  the  application  for  parole  is  again  denied  the  prisoner  may  not 
reapply  for  parole  within  six  months  from  the  date  of  the  denial 
of  the  preceding  application.  This  six  months  interval  required 
between  applications  applies  to  all  prisoners  unless  special  per¬ 
mission  is  granted  by  the  Board  for  an  earlier  hearing.  Such  an  ex¬ 
tended  period  of  ineligibility  to  apply  for  parole  may  be  satisfactory 
where  the  prisoner  is  serving  a  very  long  sentence  but  should  not 
be  required  where  the  prisoner  is  serving  a  short  sentence. 

As  Mr.  E.  W.  Coghlan,  Judge  of  the  Native  Court  of  Criminal 
Appeal  for  Egypt,  says, 

“It  is  clear  that  whatever  theory  the  judge  may  adopt  he  should 
award  the  lightest  punishment  which  will  effect  his  object.  If  that  be 
reformation,  and  six  months  imprisonment  will  turn  the  thief  into  an 
honest  man,  he  is  wrong  in  sentencing  him  to  seven  months.”  ,s 

The  same  reasoning  applies  to  the  determination  of  the  time  to 
parole  each  prisoner. 

The  Board  at  the  present  time  has,  without  any  written  rule 
on  the  matter,  developed  a  practice  similar  to  that  of  California  of 
fixing  for  a  number  of  prisoners  a  future  parole  date,  which  may  be 
months  in  advance,  when  the  prisoner  will  be  allowed  to  go  on  pa¬ 
role,  conditioned  however,  upon  his  good  behavior  in  the  mean¬ 
time.  This  is  a  desirable  practice  as  it  provides  an  extra  stimulus 
for  building  habits  of  good  conduct  and  obviates  the  six  months 
interval  before  another  application  for  parole  might  have  been 
made.  There  is  another  practice  in  California  which  might  be  pat¬ 
terned  after  in  the  administration  of  the  Utah  Parole  Law  with 
desirable  results.  If  in  addition  to  the  prison  physician  making  a 
merely  routine  report  on  record  matters  of  age,  sex,  education,  and 
previous  offences  as  is  done  upon  the  arrival  of  every  prisoner,  a 
trained  investigator,  together  with  the  other  officials  concerned, 
conducted  a  case  study  of  each  newly  arrived  prisoner  and  made 
a  complete  record  of  all  findings,  the  information  thus  secured 
would  prove  of  substantial  assistance  later  on  in  determining 
whether  the  prisoner  would  be  a  safe  risk  on  parole. 

THE  GOOD  TIME  ALLOWANCE  LAW 

In  1886  the  territorial  legislature  passed  an  act  to  lessen  the 
term  of  sentence  of  convicts  for  good  conduct.19  This  act  has  been 
copied  without  substantial  change  in  each  of  the  successive  com¬ 
pilations  and  revisions  of  State  Laws  up  to  the  present  time. 


18  Coghlan,  E.  W.,  19  Law  Quarterly  Review  (1903),  p.  146. 

19  Laws  of  1886,  Ch.  VI,  p.  5.  Secs.  1  to  5 ;  Compiled  Laws  of  1888,  Secs.  5268  to 
5271  ;  Revised  Sts.  of  1898,  Secs.  2246  to  2249,  Comp.  Laws  of  1907,  Sec.  1680x13  to 
1680x16,  and  Comp.  Laws  of  1917,  Secs.  4330-4333. 


66 


INDETERMINATE  SENTENCE  AND  PAROLE 


The  Good  Time  Allowance  statute  of  Utah  provides  that  the  de¬ 
duction  of  time  shall  he  given  at  the  following  definite  schedule  un¬ 
less  deductions  are  made  for  violation  of  rules  of  prison  discipline. 


Term  to  be  Served  if  Full  Time  is  made : 

1st  three  months . 

1st  six  months . 

1st  year . 

2nd  year . 

3rd  year . 

4th  year . 

5th  year . 


Term  with  Allowance 

.  2  months  and  15  days 
5  months 
10  months 
1  year  and  7  months 
.  2  years  and  3  months 
.  2  years  and  10  months 
.  3  years  and  4  months 


For  all  time  in  excess  of  five  years,  there  shall  be  a  deduction  of  one- 
half  of  such  time. 

“For  a  violation  of  the  rules  the  convict  shall  be  liable  to  forfeit  all 
his  deduction  time  for  the  month  in  which  the  infraction  occurs.  If  the 
offence  or  offences  be  aggrevated,  or  frequent,  the  Warden  or  other  officer 
in  charge  shall  have  power  to  punish  the  offender  by  depriving  him  of  all 
or  any  portion  of  his  deduction  time  earned  previous  to  the  commission  of 
an  offence  or  offences.” 

A  right  of  appeal  to  the  Board  of  Pardons  is  by  statute  reserved 
to  the  criminal  if  he  feels  himself  unjustly  dealt  tvith. 

In  practice  the  good  time  allowance  has  not  been  used  as  an 
additional  incentive  to  the  formation  of  desirable  habits  of  conduct 
since  the  indeterminate  sentence  law  of  1913  became  effective.  The 
question  of  whether  or  not  an  indeterminate  sentence  law  repeals 
by  implication  the  good  time  allowance  statute,  recently  received  a 
careful  consideration  by  the  Supreme  Court  of  South  Carolina.20 
In  the  case  before  the  Court  the  question  was  whether  the  prisoner 
Crooks  was  in  lawful  custody  having  been  arrested  on  a  warrant 
revoking  his  parole.  The  Court  sustained  the  contention  of  Crooks 
that  the  good  time  allowance  statute  was  not  repealed  by  the  in¬ 
determinate  sentence  law,  that  time  served  on  parole  was  part  of 
his  sentence,  that  the  sentence  of  Crooks  had  terminated  by  lapse 
of  time  before  the  revocation  of  parole  was  attempted,  because  he 
was  entitled  to  deductions  under  the  good  time  allowance  statute. 
The  reasoning  of  the  Court  is  conclusive  and  the  rule  is  quite  clear¬ 
ly  the  same  in  all  those  states,  like  Utah  21  where  time  spent  on 
parole  is  part  of  the  prisoner’s  sentence.  By  lengthening  the  time 
spent  on  parole  the  renewal  of  the  practice  of  granting  good  time 
allowances  could  most  probably  be  made  with  beneficial  results. 


20  Crooks  v.  Sanders,  Superintendent  of  the  State  Penitentiary,  So.  Car.  (1922),  115  S.  E. 
760,  28  A.  L.  R.  940. 

21  The  Utah  Supreme  Court  held  that  time  spent  on  parole  was  part  of  the  sentence  in 
State  v.  State  Board  of  Corrections  (1898),  16  Ut.  478,  52  Pac.  1090. 


HISTORY  OF  PUNISHMENTS  IN  UTAH 


67 


THE  INDETERMINATE  SENTENCE  LAW 

On  March  24,  1913  the  enactment  known  as  the  indeterminate 
sentence  law  22  put  an  end  to  definite  sentences  in  Utah  except  for 
the  crimes  of  treason  and  murder  in  any  of  the  degrees  thereof.  In 
place  of  the  discretion  previously  given  the  judges  to  fix  definite 
terms  in  prison  between  outer  limits,  the  legislature  now  restricted 
the  judge  to  the  imposition  of  a  sentence  to  State  Prison  for  an 
indeterminate  term  at  or  within  the  limits  of  the  minimum  and 
maximum  term  provided  by  law  for  the  particular  offence. 

The  second  section  23  of  the  act  provided  that  if  the  judge  erred 
and  gave  a  definite  sentence,  such  pronouncement  should  not  be 
void,  but  should  be  deemed  in  law  to  be  an  indeterminate  sentence 
from  the  minimum  to  the  maximum  for  the  crime  of  which  the 
defendant  was  found  guilty. 

The  third  section  imposed  upon  the  Court  the  duty  of  mailing 
to  the  Secretary  of  the  Board  of  Pardons,  within  thirty  days  after 
sentencing  a  prisoner  to  State  Prison,  his  recommendation  as  to  the 
definite  length  of  time  for  which  he  thought  the  prisoner  ought  to  be 
incarcerated  together  with  any  information  the  Court  might  have 
which  would  aid  the  Board  of  Pardons  in  passing  upon  an  application 
for  parole,  commutation  of  sentence,  or  pardon  of  the  prisoner  as 
sentenced.24  The  law  does  not  require  the  serving  of  any  definite 
part  of  the  sentence  in  the  State  Penitentiary  nor  does  it  provide 
for  the  segregation  of  offenders  according  to  age  or  criminal  record. 
It  does  give  unusually  large  powers  to  the  Board  of  Pardons  to 
establish  rules  and  regulations  providing  for  parole  of  prisoners.25 


--Session  Laws  of  Utah  1913,  Ch.  100,  p.  192.  Comp.  Laws  of  Utah  1917,  Sec.  9162 
to  9164.  This  enactment  was  held  constitutional  in  Mutart  v.  Pratt,  51  Ut.  246,  170  Pac. 
67. 

23  Ibid.,  Sec.  9063. 

24  Session  Laws  of  LTtah  1913,  Ch.  100,  p.  192,  Sec.  2.  Also  Compiled  Laws  of  1917, 
Sec.  9063. 

53  Ibid.,  Sec.  3  and  Sec.  9064. 
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COMPARISONS  BETWEEN  DEFINITE  AND 
INDETERMINATE  SENTENCES 


THE  BASIS  OF  STATISTICAL  COMPARISONS 

The  statistical  tables  contained  herein  were  prepared  after  a 
careful  study  of  the  records  of  1,556  prisoners  received  at  the  Utah 
State  Penitentiary  over  a  period  of  ten  years.  The  ten  year  period 
mentioned  covered  the  last  five  years  of  the  operation  of  the  defi¬ 
nite  sentence  law  from  May  26,  1908  to  May  25,  1913;  the  first 
two  years  under  the  indeterminate  sentence  law  from  May  26,  1913 
to  May  25,  1915;  and  the  first  three  years  of  the  second  decade  of 
the  operation  of  the  indeterminate  sentence  law  from  May  26,  1923 
to  May  25,  1926.  Of  the  records  studied,  825  prisoners  received 
definite  sentences  and  731  received  indeterminate  sentences.  Of 
the  825  definite  sentence  records,  748  were  satisfactory  for  statis¬ 
tical  study  and  comparison.  In  the  group  of  825  prisoners  there 
were  55  who  received  definite  sentences  between  May  26,  1913  and 
May  25,  1914,  having  been  convicted  of  crimes  committed  before 
the  indeterminate  sentence  law  became  operative  on  March  10,  1913. 
The  date  May  26,  1913  indicates  the  day  on  which  the  first  prisoner 
who  was  given  an  indeterminate  sentence  was  received  at  the 
State  Prison.  The  study  of  the  1923-1926  period  brought  the  survey 
as  near  the  present  time  as  possible  and  yet  provide  records  which 
were  reasonably  complete  and  satisfactory  for  statistical  purposes. 

The  following  table  gives  the  distribution  of  the  1,556  prisoners’ 
records  studied,  grouped  by  definite  and  indeterminate  sentences. 

TABLE  V 


Distribution  of  1,556  Records  of  Utah  Prisoners  During  the  Periods 
1908-13,  1913-15  and  1923-26. 


CLASSIFICATION  OF 

Definite  Sentence 
Period,  1908-13 

Indeterminate  Sentence 
Periods,  1913-15  and  1923-25 

PRISONERS’  RECORDS 

Number 

Percent 

Number 

Percent 

Died  in  prison  . 

.  4 

.5 

5 

.7 

Escaped,  not  heard  from . 

.  7 

.9 

1 

.1 

Executed  . 

.  9 

1. 

4 

.5 

Held  for  safe  keeping . 

.  7 

.9 

5 

.7 

Incomplete  records  . 

.  46 

5.5 

12 

1.6 

Insane  prisoners  . 

.  4 

.5 

3 

.4 

Records  reasonably  complete— 

. 748 

90.7 

701 

96.0 

Total . 

-.825 

100. 

731* 

100. 

*Of  the  30  unsatisfactory  records 

under  the 

indeterminate 

sentence  law,  9 

were  for  the 

1913-15  period  and  are  classified  as  follows:  held  for  safe  keeping,  2;  insane,  2;  and  incom¬ 
plete  records,  5;  and  21  were  for  the  1923-26  period  and  are  classified  as  follows:  held  for 
safe  -keeping,  4;  insane,  1;  executed,  4;  died  in  prison,  6;  and  incomplete,  6. 


DEFINITE  AND  INDETERMINATE  SENTENCES 


69 


COMPARISON  BETWEEN  TIME  SERVED  IN  PRISON  UNDER  THE 
DEFINITE  SENTENCE  LAW  AND  THE  INDETERMINATE 
SENTENCE  LAW 

Amos  W.  Butler,  President  of  the  American  Prison  Congress, 
and  Secretary  of  the  Indiana  Board  of  State  Charities,  stated  at  the 
Eighth  International  Prison  Congress  held  at  Washington,  D.  C.,  in 
1910,  in  summing  up  the  operation  of  the  indeterminate  sentence, 
that  the  average  length  of  sentence  under  it  is  increased  above  that 
of  the  former  system  of  definite  sentences.1  This  statement  of 
Mr.  Butler  is  borne  out  by  the  survey  of  the  operation  of  the  inde¬ 
terminate  sentence  in  Illinois.2  The  following  table  indicates  that 
the  term  of  imprisonment  under  the  indeterminate  sentence  law 
in  Utah  for  the  periods  studied  was  on  the  average  16%  less  than 
under  the  definite  sentence  law.  It  will  be  observed  from  Table  AIT 
and  Table  XI  that  this  decrease  in  time  served  may  well  be  ascribed 
to  the  active  operation  of  the  parole  system,  which  became  a  reali¬ 
zation  after  the  passage  of  the  indeterminate  sentence  law,  but 
which  was  almost  a  dead  letter  on  the  statutes  under  the  definite 
sentence  law.  The  active  operation  of  a  parole  law  will  have  a 
tendency  to  decrease  the  average  time  of  incarceration  if  prisoners 
who  are  not  paroled  are  imprisoned  for  about  the  same  length  of 
time  as  before  the  parole  was  put  into  operation.  The  United 
States  Government  and  a  number  of  states  which  have  no  inde¬ 
terminate  sentence  laws  are  liberating  prisoners  under  actively  op¬ 
erated  parole  systems  and  will  probably  show  some  decrease  in 
time  served  in  prison  where  the  reformation  idea  of  the  parole 
system  is  sincerely  attempted  to  be  carried  out.  For  with  the  parole 
system  properly  applied  it  is  unwise  and  improper  to  continue  the 
imprisonment  of  a  felon  merely  for  punishment’s  sake  if  he  has 
already  been  imprisoned  long  enough  to  aid  most  effectively  in  his 
reformation.  It  is  interesting  to  observe  in  this  regard  that  the  de¬ 
crease  in  time  served  for  murder  in  both  first  and  second  degree 
as  shown  by  Table  VI,  for  which  a  definite  sentence  is  applied,  is 
almost  equal  to  the  decrease  in  average  time  served  under  the  in¬ 
determinate  sentence  law.  This  decrease  in  the  time  served  for 
murder  must  be  ascribed  chiefly  to  the  parole  system,  for  murder 
as  already  stated,  carries  a  definite  and  not  an  indeterminate  sen¬ 
tence. 


1  A.  W.  Butler’s  Report.  Proceedings  of  the  Annual  Congress  of  the  American  Prison  Association , 
Washington,  1910,  Wm.  M.  Burford,  Printer,  Indianapolis,  Ind.,  p.  276. 

2  Under  the  system  of  indeterminate  sentences  and  parole  in  Illinois  since  1897  the  period 
of  incarceration  has  increased  from  1.9  to  2.6  years  at  the  state  penitentiary  at  Joliet,  from 
2  to  2.4  years  at  the  Southern  Illinois  penitentiary  at  Menard,  and  from  1.5  to  2.1  years  in 
the  state  reformatory  at  Pontiac.  Illinois  Parole  System,  Journal  of  Criminal  Law  and  Criminol¬ 
ogy,  Vol.  19,  Part  II,  p.  290,  May,  1928. 
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3  The  above  arrangement  by  type  of  offence  in  Table  VI  is  according  to  Instructions  for  Compiling  Criminal  Statistics,  a 
manual  prepared  by  the  Department  of  Commerce,  Bureau  of  Census,  No.  8-5541,  Government  Printing  Office,  Washing¬ 
ton,  D.  C.,  1927. 
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An  analysis  of  the  foregoing-  table  shows  that  there  are  three 
crimes :  assault  with  a  deadly  weapon,  assault  with  intent  to  rape,  and 
indecent  assault,  for  which  prisoners  serve  a  longer  time  in  prison 
under  the  indeterminate  sentence  law  than  under  the  definite  sentence 
law.  These  crimes,  however,  account  for  only  a  small  percentage 
of  the  total  number  of  prisoners.  The  crimes  against  property ;  to- 
wit,  those  of  burglary  in  both  second  and  third  degree  and  grand 
larceny,  account  for  about  half  of  the  prisoners  considered,  and  here 
the  decrease  in  actual  time  served  in  prison  is  about  ten  percent 
as  compared  with  medium  term  of  imprisonment  under  the  definite 
sentence  law  for  the  same  crimes,  and  the  decrease  in  time  served 
for  these  crimes  is  less  than  for  murder,  which  still  remains  a 
definite  sentence  crime.  The  crime  which  the  indeterminate  sen¬ 
tence  and  parole  system  seems  to  take  care  of  most  inadequately 
from  the  punitive  point  of  view  is  robbery.  In  the  five  years  under 
the  indeterminate  sentence,  the  crime  of  robbery  increased  over 
one-third  in  the  number  of  prisoners  received  as  compared  with  the 
five  years  studied  under  the  definite  sentence,  yet  the  time  actually 
served  in  prison  decreased  by  almost  half.  Robbery  is  regarded  as 
a  serious  crime,  however,  for  in  the  average  number  of  days  served, 
robbery  stands  second  under  the  indeterminate  sentence,  with  pris¬ 
oners  convicted  of  assault  with  intent  to  murder  serving  only  about 
five  months  longer  than  those  convicted  of  robbery.  Robbery  calls 
for  a  sentence  of  from  five  years  to  life.  The  average  time  served 
under  the  definite  sentence  law  was  5  years  6  months  and  11  days. 
The  average  time  served  under  the  indeterminate  sentence  law  was 
2  years  9  months  and  21  days.  The  variation  between  the  sentence 
imposed,  to-Avit :  five  years  to  life,  and  the  time  actually  served,  to- 
wit :  2.8  years,  is  so  great  as  to  Avarrant  the  conclusion  that  the  Par¬ 
doning  Board  has  disregarded  the  sentence  almost  entirely  in  parol¬ 
ing  and  releasing  robbers.  In  equalizing  punishments  for  various 
crimes  it  would  appear  that  the  Pardon  Board  had  reduced  the 
incarceration  period  for  robbery  belorv  a  satisfactory  minimum,  es¬ 
pecially  since  robber  parolees  have  one  of  the  highest  rates  of  pa¬ 
role  violation.10  A  comparison  of  the  sentences  designated  by  the 
penal  code  for  robbery  with  the  sentences  designated  for  all  other 
crimes  shows  that  for  robbery  to  be  disproportionately  excessive. 
It  seems  poor  penology  to  sentence  robbers  from  five  years  to  life 
imprisonment  and  then  require  them  to  serve  less  than  three  years 
in  prison.  An  amendment  of  this  robbery  sentence  law  to  make  it 
read  from  two  to  twenty  years,  if  committed  without  a  deadly  Avea- 
pon,  and  from  three  years  to  life  if  committed  with  a  deadly  Avea- 
pon,  would  be  much  more  in  keeping  Avith  all  the  considerations 
involved. 


10 See  infra:  p.  89,  Table  XXI. 
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LENGTH  OF  TIME  SERVED  IN  PRISON  UNDER  THE 
INDETERMINATE  SENTENCE 

The  figures  show  that  there  has  been  a  gradual  decrease  in  the 
time  served  under  the  indeterminate  sentence  and  parole  system. 
While  it  is  observed  from  Table  VI  that  the  time  served  in  prison 
is  16%  less  under  the  five  year  period  of  the  indeterminate  sentence 
law  than  under  the  definite  sentence  law,  yet  in  segregating  the  ear¬ 
lier  and  the  later  periods  under  the  indeterminate  sentence,  it  is  very 
interesting  to  observe  that  the  average  time  served  in  prison  for  all 
crimes  except  murder  by  232  prisoners  during  the  period  from  May 
26,  1913  to  May  25,  1915  is  only  9%  less  than  the  average  time 
served  under  the  definite  sentence  law  by  748  prisoners  from  1908 
to  1913  as  shown  by  Table  VI. 

This  may  be  partly  explained  by  the  fact  that  the  same  prison 
officers  were  operating  the  State  Prison  under  the  first  two  years 
of  the  indeterminate  sentence  law  who  had  operated  the  prison 
under  the  definite  sentence  law,  and  they  very  probably  confined 
and  released  prisoners,  except  those  which  were  paroled  (45  in 
number)  much  as  they  had  been  in  the  habit  of  doing.  For  the 
eleventh,  twelfth,  and  thirteenth  years  of  the  operation  of  the  in¬ 
determinate  sentence  and  parole,  from  May  26,  1923  to  May  25, 
1926,  the  time  served  in  prison  is  just  one-fifth  less  on  the  average 
than  the  average  time  served  in  prison  under  the  definite  sentence 
law.  The  percent  is  79.1  as  against  100  percent  under  the  definite 
sentence  law. 

RELATION  OF  TIME  SERVED  IN  PRISON  TO  TIME 
SERVED  ON  PAROLE 

The  decrease  of  20  percent  in  the  average  time  served  in  prison 
by  all  prisoners  for  the  1923-25  indeterminate  sentence  period  as 
compared  with  time  similarly  served  by  prisoners  of  the  1908-13 
definite  sentence  group  is  largely  accounted  for  by  the  early  releases 
from  incarceration  and  placing  on  parole  of  about  one-third  of  pris¬ 
oners  received  at  the  State  Penitentiary  during  the  later  indetermi¬ 
nate  sentence  period.  Only  about  one-fiftieth  of  the  prisoners  of  the 
1908-13  definite  sentence  group  were  paroled.  Of  the  463  prisoners 
of  the  1923-26  group  143  were  paroled  and  served  in  prison  a  little 
over  one  year  as  compared  with  1.67  years  for  prisoners  of  the 
1908-13  group.  But  in  addition  to  the  time  served  in  prison  the  pa¬ 
rolees  of  the  later  group  also  served  on  parole  an  average  of  1.68 
years,  which  credits  the  parolees  of  the  1923-26  group  with  serving 
in  prison  and  on  parole  160  percent  as  against  100  percent  for  the 
1908-13  definite  sentence  prisoners.  The  following  table  gives  the 
relationship  between  the  time  served  in  prison  and  on  parole  by  the 
parolees  of  the  1923-26  period. 
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TABLE  VIII 

Relation  of  Time  Served  in  Prison  to  Time  Served  on  Parole  by  143 
Paroled  Utah  Prisoners  Who  Were  Imprisoned  under  Indeter¬ 
minate  Sentences,  During  the  Period  1923  to  1926.11 


INDETERMINATE  SENTENCE,  1923-26 


Number 

Average 

Average 

Average 

Percent 

of 

Years 

Years 

Y ears  in 

of  Years 

TYPE  OF  OFFENCE 

Paroled 

in 

on 

Prison  and 

on 

Prisoners 

Prison 

Parole 

on  Parole 

Parole 

Assault,  deadly  weapon . 

.  5 

1.30 

2.08 

3.38 

160 

Assault,  to  murder . 

2 

3.24 

.87 

4.11 

27 

Voluntary  Manslaughter  . 

.  7 

1.30 

1.76 

3.06 

135 

Robbery  . 

.  10 

1.75 

1.82 

3.57 

104 

Burglary,  2nd  degree . 

.  21 

1.00 

1.56 

2.56 

156 

Rurglary,  3rd  degree . 

.  1 

.35 

2.24 

2.59 

641 

Embezzlement  . 

.  6 

.78 

2.74 

3.52 

351 

Forgery  . 

.  22 

.56 

1.68 

2.24 

300 

Larceny,  grand  . 

.  31 

1.00 

1.80 

2.80 

180 

Rape  . 

.......  15 

1.25 

1.87 

3.12 

150 

Assault  to  rape . 

2 

4.11 

1.68 

5.79 

41 

Indecent  Assault  . 

.  2 

1.17 

2.33 

3.50 

199 

Adultery  . 

.  6 

.29 

1.68 

1.97 

578 

Other  Sex  Offences . 

.  2 

2.90 

1.67 

4.57 

58 

Miscellaneous  Offences  . 

.  8 

.51 

1.72 

2.23 

337 

— 

— 

— 

— 

— 

All  offences  except  murder  ... 
Definite  Sentence 

. 140 

1.07 

1.79 

2.86 

168 

Murder,  1st  degree . 

.  0 

0 

0 

0 

0 

Murder,  2nd  degree . 

.  3 

4.88 

1.02 

5.90 

21 

All  offences  . 

. 143 

1.15 

1.77 

2.92 

154 

51  A  study  of  the  time  served  on  parole  by  Utah  prisoners  was  of  necessity  limited  to 
the  three  year  period  from  May  26,  1923  to  May  25,  1926,  since  the  earlier  records  in  this 
regard  were  either  unavailable,  incomplete,  or  unsatisfactory.  Many  of  the  prisoners  who 
were  paroled,  from  1913  to  1915  were  just  forgotten  shortly  after  they  were  paroled,  and  in 
most  instances  their  sentences  expired  by  lapse  of  time  and  no  rcord  was  made  of  that  fact. 
Of  the  140  parolees  under  the  indeterminate  sentence  law  whose  time  served  is  herein  given, 
12  were  still  serving  on  January  16,  1931.  The  three  prisoners  serving  on  parole  under  the 
definite  sentence  of  second  degree  murder  arc  all  still  on  parole.  So  that  although  the  above 
results  are  reasonably  complete,  it  should  be  remembered  that  the  total  time  served  on  parole 
will  be  appreciably  longer  for  about  half  of  the  offence  groups  for  which  there  is  at  present 
one  or  more  prisoners  still  serving  on  parole.  The  distribution  of  the  12  parolees  still  on 
parole  is  as  follows:  assault  to  murder  1,  voluntary  manslaughter  1,  robbery  1,  embezzlement 
2,  forgery  1,  rape  4,  and  other  sex  offences  (incest)  1.  For  the  other  offence  groups  under 
the  indeterminate  sentence  which  account  for  more  than  half  of  all  parolees  the  figures  are 
final.  Of  the  140  indeterminate-sentence  parolees,  3  who  were  sentenced  to  five  years  or  less 
served  out  their  sentences  in  full  while  on  parole,  2  of  the  3  being  credited  with  good  time 
allowance  under  the  statute  (Compiled  Laws  of  Utah,  1917,  Sec.  4331).  The  paroles  of  13 
were  revoked  by  the  Board  of  Pardons  on  Nov.  16,  1929  because  their  whereabouts  were 
unknown ;  and  7  had  paroles  revoked  on  the  same  date  because  they  had  been  convicted  of 
felonies  and  incarcerated  in  institutions  outside  of  Utah.  See  Report  of  State  Parole  Agent 
contained  in  Biennial  Report  of  the  Utah  State  Prison  for  the  Fiscal  Year  1929-1930  at 
page  35. 
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It  will  be  observed  from  the  above  table  that  the  indeterminate 
sentence  parolees  served  on  parole  1.79  years  as  compared  with  1.07 
years  in  prison,  or  one  and  two-thirds  long'er  time  on  parole  than  in 
prison.  There  are  only  five  offence  groups  in  which  the  average  years 
served  in  prison  is  less  than  one  year.  Adulterers,  who  have  already 
been  shown  to  receive  very  light  sentences  as  a  class,12  serve  only  .29 
years  in  prison,  although  they  serve  the  average  time  on  parole.  The 
third  degree  or  day-time  burglar,  whose  sentence  may  not  exceed 
from  six  months  to  three  years  imprisonment,  served  only  one-third 
of  a  year  in  prison  but  a  considerably  longer  than  average  time  on 
parole.  Embezzlers,  forgers,  and  those  classified  as  miscellaneous 
offenders,  chiefly  persistent  violators  of  the  prohibition  law,  are 
the  other  three  groups  of  offenders  who  on  an  average  serve  less 
than  one  year  in  prison. 

The  trial  judge  pronounces  sentence  in  grand  larceny  cases 
within  the  legislative  limits  of  from  one  to  ten  years  impris¬ 
onment,  and  in  cases  of  burglary  in  the  second  degree  of  from 
one  to  twenty  years  imprisonment,  yet  the  above  table  shows 
that  burglars  in  the  second  degree  serve  the  same  time  in  prison 
and  .24  less  years  on  parole  than  do  offenders  convicted  of  grand 
larceny.  The  trial  judge  pronounces  sentences  within  legislative 
limits  of  from  one  to  ten  years  upon  embezzlers  and  from  one  to 
twenty  years  upon  forgers,  and  yet  the  above  table  shows  that 
forgers  serve  only  about  two-thirds  as  long  in  prison  as  do  em¬ 
bezzlers,  and  less  than  two-thirds  as  long  a  time  on  parole. 

Those  offenders  convicted  of  robbery  must  be  sentenced  to  im¬ 
prisonment  between  the  legislative  limits  of  five  years  to  life  as  com¬ 
pared  with  a  sentence  of  from  one  to  ten  years  for  those  convicted 
of  grand  larceny,  yet  the  above  statistics  show  that  robbers  are 
imprisoned  less  than  twice  as  long  as  grand  larceny  offenders  and 
serve  approximately  the  same  time  on  parole,  and  the  total  time 
served  in  prison  and  on  parole  by  robbers  is  less  than  the  minimum 
sentence  pronounced  upon  such  offenders  by  the  trial  judge.  These 
illustrations  show  clearly  that  the  indeterminate  sentence  and  parole 
laws  have  placed  the  power  of  punishment  and  rehabilitation  of 
criminal  offenders  essentially  in  the  hands  of  administrative 
agencies  and  indicate  the  grave  responsibilities  which  these  admin¬ 
istrative  officials  have  in  present-day  penology. 

The  above  table  also  shows  that  the  average  time  on  parole,  1.79 
years,  is  a  far  too  limited  period  to  effectually  rehabilitate  parolees 
and  adequately  protect  society  by  preserving  the  power  to  rearrest 
and  imprison  parole  violators  without  the  formality  of  a  jury  trial. 
Parolees  in  general  should  serve  a  much  longer  average  minimum 
time.  Illinois  13  requires  a  minimum  of  five  years  on  parole.  This 
may  be  a  desirable  period  to  try  in  Utah. 

12  See  supra.,  p.  20. 

13  See  Burgess,  Success  or  Failure  on  Parole  in  Illinoist  Journal  of  Criminal  Law  and 
Criminology,  Vol.  19,  No.  I,  Part  II,  p.  255. 
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*The  average  days  on  parole  column  gives  the  average  per  prisoner  for  all  prisoners  in  the  particular  offence  group.  Of  the  463  cases  < 
sidered,  143  were  parolees  of  which  15  were  still  serving  on  parole  on  January  15,  1931.  Up  to  that  date  the  143  parolees  had  served  an 
erage  time  on  parole  for  each  parolee  of  1.79  years. 
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COMPARISON  BETWEEN  TIME  SERVED  IN  PRISON  UNDER  THE 

DEFINITE  SENTENCE  LAW  AND  TIME  SERVED  IN  PRISON 
AND  ON  PAROLE  BY  ALL  PRISONERS  OF  THE  1923-26 
INDETERMINATE  SENTENCE  PERIOD 

Although  Table  VIII  indicates  that  the  one-third  of  the  pris¬ 
oners  of  the  1923-26  indeterminate  sentence  group  served  in  prison 
and  on  parole  one  and  two-thirds  times  as  long  as  did  the  1908-13 
definite  sentence  group,  yet  when  the  time  served  by  parolees  is  in¬ 
cluded  in  the  average  for  all  prisoners  of  the  1923-26  indeterminate 
sentence  group,  the  increase  of  time  of  state  control  is  only  one  and 
one-eighth  times  as  great  as  under  the  definite  sentence  from  1908 
to  1913. 

COMPARISON  BETWEEN  TIME  SERVED  IN  PRISON  UNDER  THE 

DEFINITE  SENTENCE  LAW  AND  TIME  SERVED  IN  PRISON 
AND  ON  PAROLE  UNDER  THE  INDETERMINATE 
SENTENCE  LAW 

The  foregoing  table  is  probably  as  significant  as  any  of  the 
tables  compiled.  The  dominant  purpose  of  a  parole  system  aided 
by  the  indeterminate  sentence  is  not  primarily  to  lengthen  the  term 
of  prison  punishment  for  each  prisoner,  but  is  to  lengthen  the  period 
of  state  control  and  supervision  of  the  prisoner  for  his  own  rehabil¬ 
itation  and  for  the  protection  of  society.  Considering,  as  given  by 
the  footnote  to  Table  VIII  that  12  indeterminate  sentence  parolees 
are  still  serving  on  parole,  it  is  reasonably  safe  and  accurate  to  es¬ 
timate  that  the  length  of  time  of  state  control  and  supervision  of 
prisoners  as  an  average  for  all  prisoners  is  increased  by  one-eighth 
under  the  indeterminate  sentence  and  parole  laws  as  compared  with 
the  definite  sentence  and  parole  laws.14  The  startling  fact  discov¬ 
ered  from  the  foregoing  table  is  that  for  the  period  of  1923  to  1926 
parolees  for  robbery  served  in  prison  and  on  parole  together  less 
than  two-thirds  as  long  as  they  formerly  served  in  prison  under  the 
definite  sentence.  The  period  of  state  control  over  such  serious  of¬ 
fenders  is  clearly  too  short  a  time. 

RECOMMENDATION  OF  THE  TRIAL  JUDGE  UNDER 
INDETERMINATE  SENTENCE  LAW 

The  indeterminate  sentence  law  of  1913  provides  in  part: 

“The  Court,  within  thirty  days  from  the  date  of  any  sentence  imposed  as 
provided  by  sections  9062-9064,  shall  mail  to  the  Secretary  of  the  Board  of 
Pardons  a  statement  in  writing,  in  which  statement  the  Court  shall  set  out, 
the  term  within  the  maximum  term  provided  by  law  for  the  particular  of¬ 
fence,  for  which  in  the  opinion  of  said  Court  the  prisoner  so  sentenced  should 
be  imprisoned.’’15 

31  See  infra.,  p.  80.  Less  than  three  out  of  every  hundred  prisoners  were  paroled  under 
the  definite  sentence  from  1908  to  1913. 

35  Compiled  Laws  of  Utah,  1917,  Sec.  9064. 
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The  theory  apparent  in  this  statutory  requirement  is  that  the 
Board  of  Pardons  is  to  have  the  opinion  of  the  judge  who  heard  all 
the  evidence  in  the  particular  case  as  to  the  length  of  time  the  pris¬ 
oner  should  be  incarcerated  before  being  paroled.  The  following 
Table  X  indicates  that  less  than  two-thirds  of  the  judges  complied 
with  the  requirements  of  the  statute  for  the  143  cases  of  parolees 
from  May  26,  1923  to  May  25,  1926.  If  the  judges  would  fully  grasp 
the  reformatory  theory  back  of  the  indeterminate  sentence  and 
parole  laws  and  realize  that  the  Board  of  Pardons  is  bona  fide 
and  seriously  attempting  to  equalize  criminal  punishments  with  a 
view  to  reformation  of  offenders  and  protection  of  society,  a  much 
higher  percentage  of  cooperation  could  be  secured  from  trial  judges 
in  this  respect. 


TABLE  X 

Recommendations  of  Trial  Judges  in  143  Cases  Where  Parole  Was 
Granted  to  Utah  Prisoners  Received  from  May  26,  1923 


to  May  25.  1926. 

Number  Percent 

Classification  of  cases  of  of  Total 

Prisoners  Prisoners 

No  case  file  available .  3  2.1 

Records  available,  but  incomplete .  2  1.4 

Cases  where  no  recommendation  was  made .  48  33.5 

Recommendations  indefinite*  .  5  3.5 

Cases  receiving  definite  recommendations .  85  59.5 

Total  .  143  100.0 


*The  indefinite  recommendations  were  statements  such  as:  “very  serious  crime,  do  not 
parole  until  reformed,”  “parole  in  your  discretion;  he  was  made  the  goat,”  and  “keep  in  custody 
until  a  changed  hoy.” 


The  following  Table  XI  shows  the  recommendation  of  impris¬ 
onment  and  the  time  in  days  actually  served  in  prison  before  the 
85  prisoners  in  question  were  paroled.  During  the  period  studied 
a  certain  Utah  court  recommended  for  felons  convicted  in  that  court 
unusually  long  terms  of  imprisonment,  and  to  give  a  fair  picture  of 
the  general  Utah  situation  those  recommendations  are  herein  set 
off  by  themselves.  These  long-term  recommendations  indicate 
clearly  the  important  need  of  an  administrative  body  such  as  the 
Board  of  Pardons  with  powers  for  equalizing  punishments. 
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TABLE  XI 

Relation  of  Term  of  Imprisonment  Recommended  by  the  Trial 
Judge  to  Term  Actually  Served  in  Prison  by  Type  of  Offence  for 
85  Parolees,  Imprisoned  in  Utah  State  Prison  during 
the  1923-1926  Period. 


Number 

TYPE  OF  OFFENCE  of 

Prisoners 

Burglary  .  13 

Forgery  and  Embezzlement .  17 

Grand  Larceny  .  13 

Murder  and  Manslaughter .  8 

Robbery  .  6 

Sex  Offences  .  10 

Other  Offences  .  3 


All  Offences  .  70 

Cases  tried  by  a  certain  Court  15 

Total,  All  Offences .  85 


Total 

Years 

Recom¬ 

mended 

Total 

Years 

Served 

Average 

Years 

Recom¬ 

mended 

Percent 
Average  Average 
Years  Years 
Served  Served 

34.0 

16.7 

2.6 

1.3 

50 

22.1 

9.8 

1.3 

0.6 

46 

17.2 

14.8 

1.3 

1.1 

85 

56.0 

17.5 

7.0 

2.2 

31 

26.0 

11.4 

4.3 

1.9 

44 

27.5 

11.3 

2.7 

1.1 

41 

7.5 

1.4 

2.5 

0.5 

20 

190.3 

82.9 

2.7 

1.2 

44 

90.0 

18.7 

6.0 

1.3 

22 

280.3 

101.6 

3.3 

1.2 

36 

It  is  very  interesting  to  note  that  the  average  time  served  in 
prison  is  a  little  over  four-tenths  of  the  time  recommended,  while 
tor  one  crime,  grand  larceny,  the  time  served  is  only  15%  less  than 
the  time  recommended.  Trial  judges  apparently  regard  that  crime, 
which  is  an  offence  against  personal  property,  as  less  serious  than 
most  other  crimes,  which  are  largely  offences  against  the  person 
or  the  habitation. 

The  next  table  gives  the  remarkable  result  that  on  an  average 
throughout  the  state,  generally,  the  state  exercises  control  inside 
and  outside  prison  walls  for  7  percent  longer  time  than  the  trial 
judges  recommend  for  the  actual  imprisonment  of  the  particular 
criminals  who  are  paroled. 
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TABLE  XII 

Relation  of  Term  of  Imprisonment  Recommended  by  the  Trial 
Judge  to  the  Total  Time  Served  in  Prison  and  on  Parole  for  85 
Prisoners  from  May  26,  1923  to  May  25,  1926. 


Number 


TYPE  OF  OFFENCE  of 

Prisoners 

Burglary  .  13 

Forgery  and  Embezzlement  ....  17 

Grand  Larceny  .  13 

Murder  and  Manslaughter .  8 

Robbery  .  6 

Sex  Offences  .  10 

Other  Offences  .  3 


All  Offences  .  70 

Cases  tried  by  a  certain  Court  15 

Total,  All  Offences .  85 


Total 

Total 

Average 

Average 

Percent 

Time 

Time  in 

Time 

Time  in 

Time  in 

Recom- 

Prison  & 

Recom- 

Prison  & 

Prison  & 

mended 

on  Parole 

mended 

on  Parole 

on  Parole 

34.0 

39.9 

2.6 

3.1 

119 

22.1 

45.7 

1.3 

2.7 

207 

17.2 

33.6 

1.3 

2.6 

200 

56.0 

26.4 

7.0 

3.4 

49 

26.0 

22.6 

4.3 

3.8 

88 

27.5 

26.3 

2.7 

2.6 

96 

7.5 

5.0 

2.5 

1.7 

68 

190.3 

199.5 

2.7 

2.9 

107 

90.0 

44.2 

6.0 

2.9 

48 

280.3 

243.7 

3.3 

2.9 

88 

As  a  rule  it  is  observed  that  the  state  exercises  a  control  and 
penal  discipline  over  all  prisoners  for  a  little  longer  time  than  the 
judges  recommend  for  their  imprisonment,  and  Table  IX  showed 
that  this  time  served  in  prison  and  on  parole  was  12  percent 
greater  than  the  time  served  in  prison  under  the  definite  sentence 
law. 

We  now  turn  to  study  the  results  of  state  surveillance  of  the 
prisoners  who  are  conditionally  liberated  on  parole  by  the  Board 
of  Pardons. 


Chapter  IX 

STATUS  OF  PAROLE  IN  UTAH 


CLASSIFICATION  OF  PAROLEES 

In  considering  the  problem  of  the  status  of  parole  in  Utah,  it 
was  found  desirable  to  classify  parolees  into  four  groups:  first  of¬ 
fenders,  second  offenders,  habitual  offenders,  and  professional  of¬ 
fenders.  Any  classification  must  of  course  be  arbitrary.  The  classi¬ 
fications  by  groups  followed  herein  are  in  the  main  those  outlined  by 
Professor  Burgess  in  his  discussion  of  Success  or  Failure  on  Parole 
of  the  Illinois  System,1  but  the  phrase  “occasional  offender,”  which 
Professor  Burgess  uses,  is  not  employed  herein  for  want  of  definite¬ 
ness. 

As  used  herein  the  phrase  “first  offender’  denotes  all  those  who 
have  been  convicted  of  a  first  felony  and  have  no  previous  criminal 
record  other  than  reform  school,  probation,  fine,  or  short  jail  record 
for  some  offence  not  similar  in  kind  to  the  felony  of  which  the  pris¬ 
oner  was  convicted.  The  phrase  “second  offender”  is  applied  to  all 
prisoners  being  convicted  of  a  second  felony  or  who  being  convicted 
of  a  first  felony  had  two  or  more  previous  jail  records,  or  one  jail 
record  for  a  similar  offence ;  for  example,  a  prisoner  who  has  served 
a  jail  sentence  for  petit  larceny  and  was  later  convicted  of  grand 
larceny  was  classified  as  a  second  offender.  The  phrase  “habitual 
offender”  indicates,  in  accordance  with  the  view  of  the  statutes  of 
several  states,  a  prisoner  who  is  convicted  of  a  third  felony.  “Pro¬ 
fessional  offender”  indicates  prisoners  convicted  of  four  or  more  fel¬ 
onies.  Both  the  habitual  and  professional  criminal  usually  spe¬ 
cialize  in  one  type  of  crime  as  shown  by  their  case  histories ;  for 
example,  burglary,  forgery,  or  robbery,  and  their  technique  becomes 
so  standardized  that  they  are  frequently  identified  in  relation  to 
a  newly  copnmitted  offence  by  the  modus  operandi  in  which  the 
crime  was  perpetrated. 

THE  PERCENT  OF  PRISONERS  RECEIVED  WHO  ARE 
LATER  PAROLED 

The  theory  of  the  parole  system,  although  based  essentially  on 
reformation  of  the  offender,  does  not  by  any  means  contemplate  a 
wholesale  paroling  of  criminals.  Most  states  have  statutes  declar¬ 
ing  that  certain  criminals  are  not  eligible  for  parole.  For  example, 
Missouri  declares  that  felons  who  are  guilty  of  murder,  rape,  arson, 
or  robbery  are  not  eligible  to  be  paroled.2  Many  of  the  states 

1  Burgess,  Ernest  W.,  Success  or  Failure  on  Parole,  Journal  of  Criminal  Law  and  Crim¬ 
inology,  Vol.  19,  No.  I,  Part  II,  May,  1928,  p.  241. 

2  Mo.  Rev.  Statutes  of  1919,  Secs.  4155  to  4617  and  Supplement  of  1927,  Secs.  13808  to 
13814.  See  supra  p.  54  Eligibility  for  Parole. 
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declare  that  habitual  criminals  are  not  eligible  for  parole.3  In  prac¬ 
tice  an  offender  is  not  paroled  unless  he  is  believed  by  the  majority 
members  of  the  Parole  Board  to  be  a  reasonably  safe  risk.  The 
statistics  are  not  numerous  as  yet,  but  so  far  as  available  they 
indicate  that  the  outer  limit  of  the  proportion  of  convicts  who  are 
paroled  from  state  prisons  is  about  one-third  of  the  total  number 
received  and  confined  therein.  The  following  table  gives  the  num¬ 
ber  and  percent  of  convicts  paroled  from  the  Utah  State  Prison 
during  the  last  five  years  of  the  operation  of  the  definite  sentence 
law,  1908-1913  and  the  first  two  years  of  the  indeterminate  sentence 
law,  1913-1915  and  the  latest  three  year  period  for  which  the  parole 
figures  are  reasonably  complete.  May  26,  1923  to  May  25,  1926. 


TABLE  XIII 

The  Number  and  Percent  of  Prisoners  Paroled  from  the  Utah  State 
Prison  by  Type  of  Offender,  for  the  Periods  1908-13, 


1913-15,  and  1923-26. 


TYPE  OF  OFFENDER 

1908-13  Period- 

First  offender  . 

Second  offender  .. 
Habitual  offender 
Professional  offen 


All  offenders 
1913-15  Period- 

First  offender  . 

Second  offender 
Habitual  offender 
Professional  offender 

All  offenders 
1923-26  Period — 

First  offender  . 

Second  offender  . 
Habitual  offender 
Professional  offender 


Number  of 
Prisoners 

Number 

Paroled 

Percent 

Paroled 

.  672 

17 

2.5 

.  54 

0 

0 

.  21 

2 

9.5 

ider  . 

.  1 

0 

0 

.  748 

19 

2.5 

.  218 

43 

19.7 

.  15 

2 

13.3 

.  5 

0 

0 

ider  . 

.  0 

0 

0 

.  238 

45 

18.9 

.  386 

116 

30.1 

.  50 

22 

44  0 

.  25 

4 

16.0 

ider  . 

2 

1 

50.0 

.  463 

143 

30.9 

The  foregoing  table  illustrates  very  well  the  growth  of  the  parole 
system  in  Utah.  Less  than  three  felons  out  of  every  hundred  were 
paroled  from  May  26,  1908  to  May  25,  1913  under  the  definite  sen¬ 
tence  law,  while  about  twenty  out  of  each  hundred  prisoners  re- 


3  Conn.  Rev.  Statutes  of  1918,  Sec.  2019  provides  in  part  that  “no  convict  shall  be 
paroled;  first,  who  is  serving  a  life  sentence;  second,  who  is  known  to  have  suffered  a 
previous  conviction  for  felony ;  third,  whose  prison  record  is  not  such  as  In'  afford  reason¬ 
able  probability  that  he  would,  if  released,  lead  a  law-abiding  life  *  *  *  .” 
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ceived  under  the  indeterminate  sentence  law  from  May  26,  1913 
to  May  25,  1915  were  returned  to  society  through  the  parole  sys¬ 
tem  and  almost  thirty-one  prisoners  of  every  hundred  received  at 
the  State  Prison  from  May  26,  1923  to  May  25,  1926  were  aided 
under  and  tested  by  a  limited  parole  supervision  before  their  sen¬ 
tences  were  terminated.  This  table  also  illustrates  the  fact  that 
the  adoption  of  the  indeterminate  sentence  in  Utah  proved  to  be  a 
stimulus  to  the  operation  of  the  parole  system. 

Although  nearly  all  felons  are  returned  to  society  sooner  or 
later,  only  about  one-third  were  tried  on  parole  in  Utah  during 
recent  years  before  having  their  sentences  terminated.  The  average 
percent  of  prisoners  paroled  in  Illinois  from  1897  to  1926  was  31.3 
percent.4  The  foregoing  table  indicates  that  the  percent  of  prisoners 
paroled  from  the  Utah  State  Prison  during  the  1923-1926  period  was 
almost  identical  with  the  Illinois  showing. 

If  the  earlier  two-year  period  under  the  indeterminate  sentence 
law  is  combined  with  the  later  three-year  period,  a  slightly  lower 
average  is  obtained : 

TABLE  XIV 


Relation  of  the  Number  of  Parolees  to  the  Total  Number  of  Pris¬ 
oners  by  Type  of  Offence  for  the  Periods  1913-15 
and  1923-26,  Combined. 


Number  of 

Number 

Percent 

TYPE  OF  OFFENDER 

Prisoners 

Paroled 

Paroled 

First  offender  . 

.  604 

158 

26.1 

Second  offender  . . . 

.  65 

24 

36.9 

Habitual  offender  . 

.  30 

4 

13.3 

Professional  offender  . 

.  2 

1 

50.0 

All  offenders  . 

.  701 

187 

26.7* 

*In  the  above  table  26.7  percent  of  all  offenders  paroled  is  only  .5  percent  higher  than 
the  lowest  four  year  parole  record  of  Illinois,  which  was  under  Governor  Len  Small  from 
1925  to  1926.  The  highest  percent  paroled  in  Illinois  for  a  four  year  period  was  36.9  per¬ 
cent,  from  193  7  to  1921,  under  Governor  Frank  O.  Lowden.  The  percent  of  second  offender 
parolees  in  Utah  over  five  years  under  the  indeterminate  sentence  law  shows  an  identical 
figure. 

RELIABILITY  AND  VALUE  OF  PAROLE  STATISTICS 

Too  much  dependence^  we  realize,  cannot  be  placed  upon  parole 
statistics.  In  the  past,  studies  of  parole  have  not  been  as  satisfactory 
as  desired  because  of  incomplete  statistical  data.  Helen  L.  Witmer, 
in  her  study  of  parole  statistics  in  Wisconsin,  depreciates  very 
greatly  parole  statistics  in  the  following  language : 

4  See  Burgess,  Ernest  W.,  Success  or  Failure  on  Parole ,  Journal  of  Criminal  Law  and 
Criminology,  Vol.  19  No.  I,  Part  II,  May,  1928,  p.  280. 
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“Nor  under  our  present  system  can  we  *  *  *  find  how  many  have 

committed  new  crimes.  Even  within  the  same  state  it  is  hard,  at  times  to 
know  definitely  whether  a  given  person  has  served  a  prison  sentence  before. 
When  it  comes  to  whether  the  paroled  man  committed  crimes  in  other 
states  the  situation  is  much  more  hopeless.  *  *  *  We  can,  however,  look 

at  it  from  a  purely  institutional  point  of  view.  We  can  take  their  figures  as 
they  give  them,  study  their  records  and  discover  something  as  to  the  methods 
that  are  being  pursued  and  the  results  so  far  as  the  parole  period  itself  is 
concerned.  This  is  what  we  have  done  for  the  State  of  Wisconsin,  and  the 
following  chapters  are  offered  with  the  full  realization  that  this  proves 
nothing  as  to  the  ultimate  success  of  the  parolees.”5 

TABLE  XV 

THE  PERCENT  OF  PAROLE  VIOLATIONS 


Relation  of  70  Parole  Violators  to  207  Parolees  by  Type  Offender 
for  the  Periods  1908-13,  1913-15,  and  1923-26. 


TYPE  OF  OFFENDER 

Number  of 

Number  of 

Percent  of 

1908-13— 

Parolees 

Violators 

Violators 

First  offender  . 

.  17 

3 

17.6 

Second  offender  . 

.  0 

0 

0 

Habitual  offender  . 

2 

0 

0 

Professional  offender  . 

.  0 

0 

0 

— 

— 

— 

All  offenders  . 

.  19 

3 

15.8 

1913-15— 

First  offender  . 

.  43 

17 

39.5 

Second  offender  . 

.  2 

2 

100.0 

Habitual  offender  . 

.  0 

0 

0 

Professional  offender  . 

.  0 

0 

0 

— 

— 

— 

All  offenders  . 

.  45 

19 

42.2 

1923-26— 

First  offender  . 

.  116 

30 

25.7 

Second  offender  . 

.  22 

15 

68.1 

Habitual  offender  . 

.  4 

2 

50.0 

Professional  offender  . 

. .  1 

1 

100.0 

— 

— 

— 

All  offenders  . 

.  143 

48 

33.5 

The  writers  have  been  dependent  for  a  very  substantial  part  of 
their  information  concerning  parolees,  both  while  on  parole  and  after 
their  paroles  were  terminated,  upon  the  State  Bureau  of  Criminal 
Indentification.  As  this  bureau  has  been  organized  only  since  1922 

6  Witmer,  Helen  L.,  The  History ,  Theory,  and  Results  of  Parole ,  Journal  of  Criminal  Law 
and  Criminology,  Vol.  18,  p.  64,  May  19,  1927,  Feb.  1928.  The  above  statement  was 
made  after  searching  for  such  information  in  Wisconsin  which  had  no  State  Bureau  of 
Criminal  Identification. 
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the  amount  of  data  available  is  necessarily  limited.6  The  informa¬ 
tion  concerning  Utah  parolees  after  1923  is,  however,  available  and 
satisfactorily  complete  ;  when  the  facts  available  at  the  office  of  the 
Warden  of  the  State  Prison  are  supplemented  by  the  data  in  the 
Attorney  General’s  office  and  also  that  at  the  State  Bureau  of 
Criminal  Identification,  a  reliable  criminal  record  of  all  felons  con¬ 
victed  since  1922  can  be  had  and  was  utilized  herein. 

The  percent  of  parolees  under  the  definite  sentence  law  is  for 
statistical  purposes  negligible,  and  in  the  main  the  parole  statistics 
for  1908-1913  under  the  definite  sentence  will  be  disregarded  here¬ 
after.  The  following  table  gives  the  number  of  violators  and  the 
percent  of  violation  of  parolees  under  the  indeterminate  sentence 
law. 


DISTRIBUTION  OF  PAROLE  VIOLATIONS  BY 
TYPE  OF  OFFENDER 

TABLE  XVI 

Relation  of  the  Number  of  Parole  Violators  to  the  Number  of  Pa¬ 
rolees  by  Type  of  Offender  under  the  Indeterminate  Sentence 
Law  for  the  Periods  1913-15  and  1923-26. 


Number  of 

Number  of 

Percent  of 

Type  of  Offender 

Parolees 

Violators 

Violators 

First  offender  . 

.  159 

47 

29.5 

Second  offender  . - . . . 

.  24 

17 

70.8 

Habitual  offender  . 

. .  4 

2 

50.0 

Professional  offender  . 

.  1 

1 

100.0 

All  offenders  . 

.  188 

67 

35.6 

Tables  XV  and  XVI  show  that  the  first  offender  is  the  safest 
risk  on  parole.  Here  true  reformation  has  its  best  opportunity  of 
realization.  Less  than  one  in  three  of  first  offenders  violate  their 
parole  agreements.  The  same  tables  show  that  second  offenders  and 
habitual  and  professional  criminals  are  not  safe  risks  on  parole  and 
should  be  given  the  privileges  of  parole  only  after  great  caution  has 
been  exercised  in  the  consideration  of  their  cases.  Ordinarily  the 

6  The  first  state  to  provide  for  a  State  Bureau  of  Criminal  Identification  operated 
essentially  on  identification  by  fingerprint  methods  was  California  in  1918.  The  National 
Fingerprint  Bureau  was  established  at  Washington,  D.  C.,  in  1922,  and  all  fingerprint 
case  records  previously  kept  at  Leavenworth  Prison  were  moved  to  Washington.  Since 
1918,  twenty-two  states  have  established  Bureaus  of  Criminal  Identification  and  hundreds 
of  large  cities  in  the  United  States  in  those  states  which  do  not  have  state  bureaus  are 
utilizing  the  fingerprint  method  of  criminal  identification  and  cooperating  with  the  Federal 
Government  in  this  remarkable  undertaking.  For  example,  a  Utah  parole  violator  who  had 
not  reported,  if  arrested  in  Denver,  would  be  fingerprinted  there  and  the  record  go  to 
Washington,  D.  C.,  although  Colorado  does  not  have  a  State  Bureau  of  Criminal  Identifi¬ 
cation.  The  National  .Bureau  would  send  the  photographs  of  the  prints  to  the  several 
state  bureaus  and  the  facts  of  the  crime1  and  a  summary  of  the  matter  would  be  entered 
on  the  man’s  record  in  the  respective  state  offices.  As  more  states  establish  State  Bureaus 
of  Criminal  Identification  the  records  of  criminals  in  the  United  States  can  be  made  almost 
100  percent  complete. 
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second  offender  is  well  on  the  road  to  becoming  an  habitual  crimi¬ 
nal,  and  only  the  utmost  vigilance  on  the  part  of  the  interested 
prison  officials,  parole  officers,  and  friends  will  build  for  him  perma¬ 
nently  new  habits  of  decent  responsible  living.  The  task  is  a  dif¬ 
ficult  one,  not  a  hopeless  one,  however.  When  the  prisoner  is  con¬ 
victed  of  his  third  or  fourth  felony  the  possibility  of  a  permanent 
reformation  is  still  more  questionable. 

The  foregoing  table,  with  the  exception  of  the  very  high  viola¬ 
tion  rates  for  second  and  professional  offenders,  accords  with  the 
Illinois  showing.7  The  violation  rates  for  265  parolees  from  Menard 
was  21.4%  for  first  offenders  and  51.4%  for  habitual  offenders. 
The  lowest  violation  rate  for  all  offenders  was  at  Pontiac  where  the 
figure  was  22.1%.  The  highest  violation  rate  was  51.4%  for  habitual 
offenders  from  Menard  Prison.  The  average  violation  rate  for  one 
thousand  offenders  from  all  three  Illinois  institutions  was  about 
10%  lower  than  the  above  showing  in  Utah.  This  can  readily  be  ac¬ 
counted  for  on  the  ground  that  Utah  did  not  have  a  full  time  parole 
agent  until  1929  and  before  that  time  there  was  very  little  effective 
parole  supervision  in  Utah.  The  state  parole  agent  is  at  present  at¬ 
tempting  to  supervise  about  150  parolees,  while  the  number  of 
parolees  to  be  supervised  by  one  parole  officer  in  an  adequately 
supervised  parole  system  is  from  40  to  50  men. 

MAJOR  AND  MINOR  PAROLE  VIOLATIONS 

The  total  parole  violations  may  be  classified  into  minor  and 
major  violations.  Here  again  in  a  certain  situation  at  least  the 
classification  is  arbitrary,  that  is,  in  determining  what  to  call  the 
breach  of  the  parole  agreement  by  leaving  the  state  without  per¬ 
mission,  which  is  herein  classified  as  a  major  violation  of  the  terms 
of  parole. 

Major  violations  consist  of  grave  offensive  conduct  on  the  part 
of  the  parolee.  This  includes  the  subsequent  commission  of  a  felony 
or  misdemeanor  for  which  the  parole  violator,  if  he  can  be  appre¬ 
hended,  is  nearly  always  reimprisoned.8  It  also  includes  the  leaving 
of  the  state  without  permission  which  in  most  of  such  cases  is  a 
serious  violation  because  the  parolee  leaves  to  be  freed  of  the  im¬ 
mediate  restraint  and  control  of  the  State  Parole  and  peace  offi¬ 
cers. 


7  Burgess,  Ernest  W.,  Success  or  Failure  on  Parole ,  Journal  of  Criminal  Law  and  Crim¬ 
inology,  Vol.  19,  Part  II,  p.  260. 

8  Compiled  Laws  of  Utah,  1917,  Sec.  4336,  provides  for  power  to  reimprison  parole 
violators  on  the  written  order  of  the  Board  certified  by  its  Secretary  which  shall  be  suf¬ 
ficient  warrant  for  any  peace  officer  to  arrest  and  return  to  prison  the  person  named  therein. 
Practice  has  shown  that  it  is  often  difficult  to  secure  a  meeting  for  any  action  by  all  the 
members  of  the  Board  where  there  is  reasonable  cause  to  believe  that  a  parolee  has  vio¬ 
lated  his  parole  by  committing  a  felony  or  misdemeanor.  It  is  believed  that  the  parolee’s 
rights  will  be  adequately  safeguarded  and  the  administration  of  the  law  facilitated  if  the 
statutes  should  make  the  written  order  of  the  presiding  member  of  the  Board  signed  also  by  two 
other  members  such  sufficient  warrant  for  re-arresting  a  parole  violator. 
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Minor  violations  of  parole  constitute  any  technical  violation  of 
any  of  the  conditions  of  the  parole  agreement  by  which  the  prisoner 
is  allowed  to  finish  the  serving  of  his  term  outside  of  prison  Avails. 
Most  minor  violations  consist  of  failure  to  report  to  the  Warden 
of  the  State  Penitentiary  or  the  State  Parole  Officer,  getting  mar¬ 
ried  without  permission,  frequenting  questionable  places,  keeping- 
questionable  company,  and  refusing  to  work  if  work  is  offered.  The 
latter  three  matters  in  some  of  the  states  are  made  part  of  the  parole 
agreement,  but  it  does  not  appear  that  they  are  conditions  of  recent 
Utah  parole  agreements.  The  Minutes  of  the  Board  of  Pardons 
from  1913  to  1915  show  that  it  Avas  frequently  made  a  condition  pre¬ 
cedent  to  release  on  parole  that  the  prisoner  secure  a  promise  of 
permanent  employment.  Such  a  policy  Avould  undoubtedly  be  Avise 
in  the  other  matters  mentioned  above. 

TABLE  XVII 


Comparison  of  Major  and  Minor  Parole  Violations  of  70  Parole 
Violators  out  of  207  Parolees  from  Utah  State  Prison,  for  the 
Periods  1908-13,  1913-15,  and  1923-26.* 


TYPE  OF  OFFENDER  ...  ....  . 

Number  of 

Major 

V  lolations 

Minor  Violations 

1908-13— 

Parolees 

Number 

Percent 

Number 

Percent 

First  offender  . 

...  17 

1 

5.3 

2 

10.5 

Second  offender  . 

...  0 

0 

0 

0 

0 

Habitual  offender  . 

...  2 

0 

0 

0 

0 

Professional  offender. 

...  0 

0 

0 

0 

0 

— 

— 

— 

— 

— 

All  offenders  . 

...  19 

1 

5.3 

2 

10.5 

1913-15— 

First  offender  . 

...  43 

5 

11.1 

12 

26.7 

Second  offender  . 

....  2 

0 

0 

2 

4.5 

Habitual  offender  . 

...  0 

0 

0 

0 

0 

Professional  offender. 

....  0 

0 

0 

0 

0 

All  offenders  . 

....  45 

5 

11.1 

14 

31.2 

1923-26— 

First  offender  . 

....  116 

25 

17.5 

5 

3.5 

Second  offender  . 

....  22 

13 

9.1 

2 

1.4 

Habitual  offender  . 

....  4 

2 

1.4 

0 

0 

Professional  offender 

....  1 

1 

0.7 

0 

0 

All  offenders  . 

....  143 

41 

28.7 

7 

4.9 

All  three  periods  . 

...  207 

47 

22.7 

23 

11.1 

*Each  parole  violator  is  credited  with  only  one  parole  violation  for  purposes  of  this 
table.  If  the  parolee  is  both  a  major  and  a  minor  parole  violator  he  accounts  for  one 
major  parole  violation. 
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The  foregoing  Table  XVII  indicates  that  of  the  seventy  parole 
violators  for  all  three  periods  studied  there  were  47  major  and  23 
minor  parole  violators  and  that  the  total  percent  of  violators  for 
the  1913-15  period  is  42.2%  as  compared  with  34.2%  for  the  1923-26 
period.  It  also  shows  that  the  percent  of  major  violators  for  the 
1923-26  period  is  more  than  twice  as  large  as  the  percent  of  major 
violators  for  the  1913-15  period.  This  apparent  discrepancy  may  be 
partly  if  not  wholly  explained  by  the  fact  that  the  subsequent  crim¬ 
inal  records  of  the  1913-1915  parolees  are  not  available.  Many  of 
the  violators  who  are  classed  as  such  because  they  did  not  report 
may  have  committed  other  crimes  and  there  was  no  way  of  finding 
out  that  fact.  Due  to  the  work  and  cooperation  of  the  State  Bureau 
of  Criminal  Identification  and  the  National  Bureau  of  Criminal 
Identification,  the  later  records  provided  satisfactory  information  in 
this  regard. 

NON-VIOLATOR  PAROLEES  WHO  BECAME  SUBSEQUENT 

OFFENDERS 

In  those  cases  where  paroled  prisoners  have  the  requisite  assist¬ 
ance  of  a  sympathetic  parole  officer  and  the  stimulus  of  the  reward 
of  reasonably  continued  freedom  for  good  conduct  and  the  threat 
of  reimprisonment  without  trial  if  they  offend  seriously  while  on 
parole,  the  factors  for  success  are  favorable.  Nearly  all  parolees 
go  straight  for  the  first  few  months.  It  is  later  on  as  the  reports 
are  not  called  for  so  often  ;  when  the  contact  with  the  parole  officer 
is  less  frequent;  when  the  prisoner’s  memory  dims  of  the  day  when 
he  was  allowed  to  go  upon  parole  ;  when  the  vividness  of  the  reward 
of  continued  freedom  and  of  the  threat  of  reimprisonment  are 
crowded  out  by  new  experiences ;  when  the  day  approaches  that  he 
must  stand  alone,  that  he  is  apt  to  fall  back  into  his  old  habits 
of  living.  Unless  he  has  in  this  period  of  probation  formed  new  habits 
which  are  firmly  established,  he  is  likely  to  slip  into  the  ways  of 
living  that  brought  him  to  the  Penitentiary.  That  is  why  many 
prisoners  make  good  for  a  short  period  of  parole,  but  become  re¬ 
peaters  later  on.  With  a  longer  protecting  parole  period,  at  least 
five  years,  as  is  the  rule  of  practice  in  Illinois,  the  chances  of  per¬ 
manent  rehabilitation,  which  means  changed  habits,  is  much  greater. 

The  following  table  shows  that  of  95  parolees  of  the  1923-1926 
period  who  made  good  on  parole  for  the  period  of  one  year,  nine 
months,  and  fourteen  days,  19  percent  became  second  offenders 
within  from  one  month  to  five  years  after  their  paroles  and  sen¬ 
tences  were  terminated.  Almost  one  in  every  five  men  who  was 
regarded  as  having  made  good  on  parole  was  convicted  of  a  later 
crime. 
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TABLE  XVIII 

Relation  of  95  Non-Violator  Parolees  to  Later  Offenders  by  Type 


of  Offender  for 

the  Period 

Number 

May  26,  1923  to  May  25, 

Subsequent  Offenders 

1926. 

of  Parolee 

Number 

Number  of 

Total 

Percent 

TYPE  OF  OFFENDER* 

Non- 

of 

Mis- 

Subsequent 

Subsequent 

Violators 

Felonies 

demeanors 

Offenders 

Offenders 

First  offender  . 

.  85 

4 

11 

15 

15.8 

Second  offender  . 

.  7 

2 

0 

2 

2.1 

Habitual  offender  . 

.  3 

1 

0 

1 

1.1 

Professional  offender  .. 

.  0 

0 

0 

0 

0 

- - 

• - 

— 

— 

— 

All  offenders  . 

.  95 

7 

11 

18 

19.0 

‘Records  for  subsequent  offenders  are  not  available  for  tbe  earlier  periods  studied. 
The  data  for  the  above  table  was  secured  from  the  criminal  records  of  the  respective 
parolees  brought  up  to  date  by  the  Utah  State  Bureau  of  Criminal  Identification. 

PERCENT  OF  FAILURE  OF  PAROLEES  ON  PAROLE  AND  AFTER 

In  1888  Zebulon  R.  Brockway,  who  had  been  Superintendent  of 
Elmira  Reformatory  in  New  York  since  1876,  employed  a  compe¬ 
tent  clerk  to  make  a  searching  inquiry  as  to  the  status  of  all  pa¬ 
roled  prisoners  during  the  whole  period  of  the  reformatory  to  that 
date.  The  result  of  the  inquiry  as  published  in  the  yearbook  of  the 
Reformatory  for  1888  shows  that  after  being  paroled  for  so 
many  years,  78.5  percent  lived  self-supporting  and  orderly  lives.9 
Negatively  stated,  21.5  percent  were  failures  under  the  parole  sys¬ 
tem.  This  is  probably  as  good  a  showing  as  has  ever  been  made  in 
the  United  States  over  such  a  long  period  of  time,  and  several 
factors  conduced  to  the  result.  The  prisoners  at  Elmira  Reforma¬ 
tory  were  especially  hand-picked  for  the  beginning  years  to  facili¬ 
tate  the  experiment  of  the  reformation  idea.  Later  on,  mainly  those 
thought  to  be  fit  subjects  for  reformation  were  sent  there  and  a 
careful  case  study  was  made  of  each  prisoner  and  thorough  train¬ 
ing  in  the  penitentiary  for  rehabilation  and  a  strict  supervision  on 
parole  was  maintained  with  desirable  results.  Mr.  Brockway  was 
fathering  also  the  indeterminate  sentence  principle  in  the  United 
States  and  he  threw  the  great  weight  of  his  personal  experience, 
courage,  and  wisdom  into  making  a  success  of  the  reformatory 
system. 

Professor  Ernest  Burgess  of  Chicago  University,  in  writing  his 
part  of  the  Survey  of  the  Illinois  Parole  System  of  1927-28,  stated, 

“It  seems  conservative  to  estimate  that  at  least  thirty-five  percent  of  the 
men  discharged  from  the  Illinois  State  Penitentiary  at  Pontiac  have  failed  to 
make  good  either  on  parole  or  after  parole  within  three  to  five  years  of  the 
time  they  were  paroled.”10 


9  Brockway,  Zebulon  B.,  Fifty  Years  of  Prison  Service,  Charities  Publication  Committee, 
publishers  for  the  Russell  Sage  Foundation,  N.  Y.,  1912,  p.  279. 

30  Burgess,  Ernest  W.,  Success  or  Failure  on  Parole  in  Illinois,  Journal  of  Criminal  Law 
and  Criminology,  Vol.  19,  No.  I,  Part  II,  May  1928,  p.  255. 
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Table  XIX  shows  that  the  total  percent  of  parole  violators  and 
subsequent  offenders  in  Utah  within  one  to  five  years  after  the 
time  they  were  paroled  is  46.1  percent,  more  than  twice  as  high  as 
the  Elmira  Reformatory  showing  and  one-fourth  higher  than  the 
estimate  of  Professor  Burgess  for  Illinois.  This  indicates  a  need 
of  more  careful  parole  supervision  and  a  longer  period  of  parole 
when  almost  one  of  every  two  men  paroled  is  a  parole  violator  or 
subsequent  offender.  Since  September,  1929  parolees  have  had  the 
assistance  of  a  full  time  state  parole  agent  and  a  better  future 
record  is  expected. 

TABLE  XIX 


Relation  of  Parole  Violators  and  Subsequent  Offenders  of  143  Parolees 
From  Utah  State  Prison,  for  the  Period  1923-1926. 


Total 

Percent 

Violators 

Violators 

TYPE  OF  OFFENDER 

Number  of 

and 

and 

Number  of 

Number  of 

Subsequent 

Subsequent 

Subsequent 

Parolees 

Violators 

Offenders 

Offenders 

Offenders 

First  offender  . 

.  116 

30 

15 

45 

38.8 

Second  offender  . 

.  22 

15, 

2 

17 

77.2 

Habitual  offender  .... 

.  4 

2 

1 

3 

75.0 

Professional  offender. 

.  1 

1 

0 

1 

100.0 

All  offenders  . 

.  143 

48 

18 

66 

46.1 

The  following 

Table  XX 

shows 

that  four 

out  of 

every  ten 

parolees  commit  crimes  within  from  one  month  to  five  years  after 
they  are  first  paroled  under  a  system  of  short  parole  supervision.11 

TABLE  XX 

Relation  of  Major  Parole  Violators  to  Subsequent  Offenders  of  143  Parolees 
from  Utah  State  Prison  for  the  Period  1923-1926. 


Total  Major  Percent  Major 
Violators  Violators 

TYPE  OF  OFFENDER  Number  of  Number  of  and  and 

Number  of  Major  Subsequent  Subsequent  Subsequent 
Parolees  Violators  Offenders  Offenders  Offenders* 

First  offender  .: .  116  25  15  40  34.5 

Second  offender  .  22  13  2  15  68.2 

Habitual  offender  .  4  2  1  3  75.0 

Professional  offender .  110  1  100.0 

All  offenders  .  143  41  18  59  41.3 


*The  superintendent  of  the  Utah  State  Bureau  of  Criminal  Identification  has  checked 
the  subsequent  records  of  all  parolees  released  from  the  Utah  State  Prison  during  the  five- 
year  period  from  Jan.  1,  1922  to  Dec.  31,  1926,  for  subsequent  arrests,  and  reports  that  up 
to  June  1,  1930,  62%  of  all  parolees  of  that  period  have  been  subsequently  arrested  on 
suspicion  or  charge  of  some  crime.  See  Report  of  Utah  State  Bureau  of  Criminal  Identification 
and  Investigation  for  1930,  p.  5.  Frequently  a  parolee  is  arrested  by  an  unsympathetic  officer 
chiefly  because  he  is  an  ex-convict,  and  though  he  is  dismissed  shortly  after  his  arrest  for 
insufficient  evidence,  such  arrests  show  up  on  his  criminal  record.  Such  arrests,  however, 
should  not  be  counted  against  him.  It  is  believed  that  the  above  figure  of  41.3%  of  major  parole 
violators  and  subsequent  offenders  presents  a  true  picture  of  the  Utah  situation. 

11  The  1.2  percent  will  account  approximately  for  parolees  leaving  the  state  without 
permission  who  were  not  later  offenders. 
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PAROLE  VIOLATIONS  AND  TYPE  OF  OFFENCE 
TABLE  XXI 

Relation  of  Parole  Violation  to  Type  of  Offence  for  188  Parolees 
from  Utah  State  Prison  for  the  Periods  1913-15  and  1923-26. 


TYPE  OP  OFFENCE 


Number  of 

Number  of 

Percent 

1913  to  1915 

Parolees 

Violators 

Violators 

Burglary  . 

.  10 

3 

30.0 

Fraud  and  forgery . 

.  2 

1 

50.0 

Larceny  . 

.  7 

4 

57.1 

Homicide  . 

.  2 

1 

50.0 

Robbery  . 

.  15 

7 

46.7 

Sex  offences  . 

.  8 

3 

37.5 

Other  offences  . 

.  1 

0 

0 

— 

— 

— 

All  offences  . 

.  45 

19 

42.2 

1923  to  1926 

Burglary  . 

.  22 

7 

31.8 

Fraud  and  forgery  . 

.  28 

7 

25.0 

Larceny  . 

.  31 

20 

64.5 

Homicide  . 

.  11 

2 

18.2 

Robbery  . 

.  10 

3 

30.0 

Sex  offences  . 

.  27 

6 

22.2 

Other  offences  . 

.  14 

3 

21.4 

— 

— 

— 

All  offences  . 

.  143 

48 

33.4 

Both  periods  combined 

Burglary  . 

.  32 

10 

31.3 

Fraud  and  forgery  . 

.  30 

8 

26.7 

Larceny  . . . 

.  38 

24 

63.2 

Homicide  . 

.  13 

3 

23.1 

Robbery  . 

. .  25 

10 

40.0: 

Sex  offences  . 

.  35 

9 

25.7 

Other  offences  . 

.  15 

3 

20.0 

— 

— 

— 

All  offences  . 

.  188 

67 

35.6 

The  above  table  shows  that  for  the  five  year  period  studied  under 
the  indeterminate  sentence  law,  the  violation  rate  for  parolees  who 
had  committed  larceny  is  almost  double  the  average  violation  rate 
for  all  offenders  and  that  for  the  crime  of  robbery  the  violation  rate 
is  substantially  higher  than  the  average  violation  rate  for  all  offend¬ 
ers.12  Violations  by  burglary  parolees  corresponds  with  the  average 
while  the  forgery  rate  is  slightly  lower,  and  those  paroled  who  were 
guilty  of  homicide  and  sex  offences  proved  to  have  better  than  one- 
fourth  lower  violation  rates  than  the  average. 

12  See  supra  p.  72  showing  that  robbery  has  increased  one-third  under  the  indetermin¬ 
ate  sentence  law,  and  the  term  of  imprisonment  has  decreased  by  almost  one-half. 
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The  findings  in  Utah  correspond  in  part  with  those  of  the 
Illinois  Survey  13  in  that  both  studies  show  that  prisoners  convicted 
of  sex  offences,  murder,  manslaughter,  and  miscellaneous  offences 
which  include  selling  narcotics  and  liquor  persistently,  perjury,  and 
arson,  have  a  relatively  low  violation  rate  while  on  parole.  The 
results  are  at  variance  as  to  other  offenders.  In  Utah  grand  larceny 
and  robbery  parolee  violations  are  unusually  high,  while  in  Illinois, 
larceny  violations  were  just  average  and  robbery  parole  violations 
were  below  average.  In  Utah  burglary  parolee  violations  are  about 
average,  while  in  Illinois  burglary  parolee  violations  were  unusually 
high.  In  Illinois  forgery  parolee  violations  were  disproportionately 
higher,  while  in  Utah  they  were  below  average. 

The  varying  results  of  the  two  surveys  coupled  with  the  facts 
that  where  second  or  habitual  offenders  are  paroled,  they  may  be 
paroled  for  burglary,  grand  larceny,  or  robbery,  depending  when 
they  get  caught  and  convicted,  leads  to  the  conclusion  that  except 
as  to  the  surveys  showing  low  violation  rates  for  sex  offences,  mur¬ 
der,  manslaughter,  and  miscellaneous  offences,  the  available  data  is 
as  yet  insufficient  to  make  further  safe  genaralizations  concerning 
parole  violation  rate  in  relation  to  type  of  offence. 

PAROLE  VIOLATIONS  AND  PREVIOUS  CRIMINAL  RECORD 

The  following  Table  XXI 1  gives  the  number  and  percent  of 
parole  violators  who  had  previous  criminal  records.  Each  prisoner 
was  classified  under  his  most  serious  offence,  so  that  a  prisoner 
classified  as  jail  only  might  have  one  or  more  fines,  probationary 
terms,  or  industrial  school  records,  and  be  classed  as  jail  only.  The 
low  percent  of  violators  found  in  the  group  of  parolees  who  had  no 
previous  criminal  record  is  indicative  of  the  greater  safety  in  parol¬ 
ing  first  offenders.  The  high  violation  rate  of  those  having  peniten¬ 
tiary  records  is  in  accord  with  general  expectation  and  indicates 
that  Parole  Boards  should  use  great  caution  in  paroling  prisoners 
of  this  class.  The  100%  violation  rates  for  prisoners  having  previous 
misdemeanor  records  of  fine,  probation,  or  jail  sentence  is  extra¬ 
ordinary  high  and  in  part  due  to  the  small  number  of  prisoners 
falling  in  those  groups  and  probably  could  not  again  be  duplicated 
over  any  five  year  period.  All  the  percents  range  from  30  to  54  per¬ 
cent  higher  than  do  the  showings  for  similar  groups  of  parolees  in 
Illinois.14  The  Illinois  survey  did  show,  however,  the  highest  vio¬ 
lation  rate  of  parolees  from  Joliet  Prison  was  46.5  percent  for  pris¬ 
oners  having  previous  workhouse  or  jail  record  only. 

13  Burgess,  Ernest  W.,  Journal  of  Criminal  Law  and  Criminology,  Vol.  19,  No.  T,  Part 
II,  p.  258. 

14  Burgess,  Ernest'  W.,  Success  or  Failure  on  Parole ,  Journal  of  Criminal  Law  and  Crim¬ 
inology,  Vol.  19,  No.  I,  Part  II,  p.  264. 
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TABLE  XXII 

Relation  of  Previous  Criminal  Record  to  Parole  Violations  of  188 


Parolees  from  the  Utah 
1913-15 

State  Prison 
and  1923-26. 

for  the 

Periods 

PREVIOUS  RECORD 

Number  of 

Number  of  Percent 

Parolees 

Violators 

Violators 

No  criminal  record  . 

.  37 

13 

35.1 

1913  to  1915 

Industrial  school  record . 

.  1 

1 

100.0 

Fine  or  probation . 

.  1 

1 

100.0 

Jail  only  . . . . 

.  2 

2 

100.0 

Penitentiary  record  . 

.  4 

2 

50.0 

— 

— 

— 

All  prisoners  . 

.  45 

19 

42.2 

1923  to  1926 

No  criminal  record  . 

.  108 

24 

22.2 

Industrial  school  record . 

.  6 

2 

33.3 

Fine  or  probation  . 

.  2 

2 

100.0 

Jail  only  . 

.  9 

9 

100.0 

Penitentiary  record  . 

.  18 

11 

61.1 

— 

— 

— 

All  prisoners  . . 

.  143 

48 

33.5 

Both  Periods  Combined 

No  criminal  record _ _ - . 

.  145 

37 

25.5 

Industrial  school  record . 

.  7 

3 

42.8 

Fine  or  probation . 

.  3 

3 

100.0 

Jail  only  . . 

.  11 

11 

100.0 

Penitentiary  record  . 

.  22 

13 

59.1 

All  prisoners  . . 

.  188 

67 

35.6 

RELATION  BETWEEN  THE  TYPE  OF  SENTENCE  AND 
PAROLE  VIOLATIONS 

Nearly  all  human  kind  believe  in  the  value  of  some  punishment 
as  a  stimulus  to  the  wrongdoer  to  resolve  upon  proper  conduct 
thereafter.  This  belief  is  founded  in  mankind’s  experience  with  re¬ 
wards  and  punishments  both  in  nature  and  in  the  social  order.  The 
degree  of  punishment  necessary  to  bring  an  offender  to  repentance 
and  a  resolution  to  “go  straight”  can  reasonably  be  ascertained 
only  by  a  careful  watching  of  the  offender’s  conduct  while  a  pris¬ 
oner.  True,  in  some  cases  a  simulated  resolve  to  “play  the  game 
square”  cannot  be  told  from  a  genuine  mental  resolution.  The 
greater  difficulty,  however,  is  to  determine  with  a  reasonable  degree 
of  accuracy  how  much  training  is  necessary  before  the  resolution  to 
“go  straight”  and  continued  obedience  to  rules  of  prison  discipline 
will  have  ripened  into  habits  of  conduct  that  will  bring  conformity 
to  social  requirements  while  on  parole. 

The  following  Tables  XXIII  and  XXIV  give  the  relations  of 
type  of  sentence  and  time  served  in  prison  in  relation  to  parole 
violations. 
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TABLE  XXIH 

Relation  of  Type  of  Sentence  to  Parole  Violators  for  188  Parolees 
from  the  Utah  State  Prison  for  the  Periods  1913-15  and  1923-26. 


Type  of  Sentence 

Number  of 

Number  of 

Percent 

1913  to  1915 

Parolees 

Violators 

Violators 

Flat  sentence  . 

.  3 

2 

66.7 

From  2  months  to  3  years . 

.  10 

5 

50.0 

From  1  month  to  5  years . 

.  4 

2! 

50.0 

From  1  to  10  years . 

.  8 

3 

37.5 

From  1  to  20  years . 

.  8 

2 

25.0 

From  5  years  to  life . 

.  12 

5 

41.6 

From  10  years  to  life . 

.  0 

0 

0 

— 

— 

— 

All  sentences  . 

.  45 

19 

42.2 

1923  to  1926 

Flat  sentence  . 

.  2 

0 

0 

From  2  months  to  3  years . 

.  8 

0 

0 

From  1  month  to  5  years . 

.  28 

9 

32.1 

From  1  to  10  years . 

.  43 

19 

44.2 

From  1  to  20  years . 

.  46 

15 

32.6 

From  5  years  to  life . 

.  15 

4 

26.7 

From  10  years  to  life . 

.  1 

1 

100.0 

— 

— 

— 

All  sentences  . 

.  143 

48 

33.5 

Both  periods  combined 

Flat  sentence  . 

.  5 

2 

40.0 

From  2  months  to  3  years . 

.  18 

5 

27.7 

From  1  month  to  5  years . 

.  32 

11 

34.3 

From  1  to  10  years . 

.  51 

22 

43.1 

From  1  to  20  years . 

.  54 

17 

31.5 

From  5  years  to  life . 

.  27 

9 

33.3 

From  10  years  to  life . 

.  1 

1 

100.0 

— 

— 

— 

All  sentences  . 

.  188 

67 

35.6 

The  conclusion  to  be  drawn  from  this  table  is  that  the  prisoners 
receiving  the  shortest  sentences  and  the  longer  sentences  of  from  1 
to  20  years  and  5  years  to  life  have  lower  than  average  violation 
rates  on  parole,  and  yet  the  showing  for  all  types  of  sentences  is 
reasonably  uniform  for  both  periods  combined. 

More  significant  than  the  type  of  sentence  to  parole  violations 
is  the  relation  of  the  number  of  years  served  in  prison  to  parole  vio¬ 
lations. 
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RELATION  BETWEEN  TIME  SERVED  IN  PRISON  AND  PAROLE 

VIOLATIONS 

TABLE  XXIV 

Relation  of  Time  Served  in  Prison  to  Parole  Violations  for  188  Pa¬ 
rolees  from  the  Utah  State  Prison  for  the  Periods 
1913-15  and  1923-26. 


TIME  SERVED  IN  PRISON 


Number  of 

Number  of 

Percent 

1913  to  1915 

Parolees 

Violators 

Violators 

Less  than  6  months . 

.  14 

8 

57.1 

6  months  to  1  year . 

.  7 

3 

42.8 

1  to  1.99  years . 

.  13 

6 

46.1 

2  to  2.99  years . 

.  6 

0 

0 

3  to  3.99  years . 

.  2 

0 

0 

4  to  4.99  years . 

.  1 

0 

0 

5  years  and  over . 

.  2 

2 

100.0 

All  sentences  . 

.  45 

19 

42.2 

1923  to  1926 

Less  than  6  months . . 

.  51 

11 

21.6 

6  months  to  1  year . 

.  37 

10 

37.0 

1  to  1.99  years . 

.  31 

15 

48.3 

2  to  2.99  years . 

.  12 

6 

50.0 

3  to  3.99  years . 

.  5 

4 

80.0 

4  to  4.99  years . 

.  3 

0 

0 

5  years  and  over . . 

.  4 

2 

50.0 

— 

— 

— 

All  sentences  . 

.  143 

48 

33.5 

Both  Periods  Combined 

Less  than  6  months . 

.  65 

19 

29.2 

6  months  to  1  year . 

.  44 

13 

29.5 

1  to  1.99  years..: . 

.  44 

21 

47.7 

2  ta  2.99  years . 

.  18 

6 

33.3 

3  to  3.99  years . 

.  7 

4 

57.1 

4  to  4.99  years . 

.  4 

0 

0 

5  years  and  over . 

.  6 

4 

66.7 

— 

— 

— 

All  sentences  . 

.  188 

67 

35.6 

The  above  table  shows  again  that  the  young  first  offenders  who 
are  in  the  main  the  prisoners  who  serve  short  sentences,  make  bet¬ 
ter  than  average  showing  on  parole,  and  that  in  general  the  longer 
the  time  served  in  prison  the  greater  is  the  percent  of  violations. 
This  latter  observation  can  be  explained  in  two  ways,  that  a  longer 
incarceration  period  militates  against  success  on  parole  and  that  it 
is  the  worst  criminals  who  are  kept  in  prison  for  the  longer  periods. 
The  latter  explanation  is  true ;  the  former  appears  also  to  have 
some  merit. 
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AGE  IN  RELATION  TO  PAROLE  VIOLATIONS 

The  present  study  and  the  Illinois  study  15  both  show  definite 
relations  between  age  and  parole  violations.  Both  surveys  show  the 
highest  percent  violations  for  prisoners  between  the  ages  of  35  and 
39  years.  The  Illinois  Survey  showed  the  lowest  violation  rates  for 
the  youngest  and  the  oldest  prisoners.  In  Utah  old  prisoners  have 
a  low  violation  rate.  The  unusually  high  rate  for  boys  under 
twenty-one  can  be  chiefly  accounted  for  on  the  basis  of  leniency 
shown  youth  generally  and  the  lack  of  careful  parole  supervision 
in  Utah  prior  to  the  appointment  of  a  full  time  parole  officer  in 
September,  1929.  Under  active  affirmative  parole  assistance  and 
checking,  the  percent  of  violations  by  young  prisoners  will  most 
surely  show  a  decided  decrease  in  violation  rate. 

TABLE  XXV 


Relation  of  Age  to  Parole  Violators  of  IBS  Parolees  from  the  Utah 
State  Prison  for  the  Periods  1913-15  and  1923-26. 


AGE  WHEN  PAROLED  ..  ..  ..  . 

Number  of 

Number  of 

Percent 

1913  to  1915 

Parolees 

Violators 

Violators 

Less  than  21  years . 

.  5 

4 

80.0 

21  to  24  years . 

.  9 

2 

22.2 

25  to  29  years . 

.  9 

3 

33.3 

30  to  34  years . 

.  12 

4 

33.3 

35  to  39  years . 

.  5 

3 

60.0 

40  years  and  over . 

.  5 

3 

60.0 

— 

— 

— 

All  ages  . 

.  45 

19 

42.2 

1923  to  1926 

Less  than  21  years . 

.  36 

16 

44.4 

21  to  24  years . 

.  39 

13 

33.3 

25  to  29  years . 

.  20 

8 

40.0 

30  to  34  years . 

. .  17 

5 

29.4 

35  to  39  years . 

.  9 

2 

22.2 

40  years  and  over . 

.  22 

4 

18.2 

— 

— 

— 

All  ages  . 

.  143 

48 

33.5 

Both  Periods  Combined 

Less  than  21  years . 

.  41 

20 

48.8 

21  to  24  years . 

.  48 

15 

31.3 

25  to  29  years . 

.  29 

11 

37.9 

30  to  34  years . 

.  29 

9 

31.0 

35  to  39  years . 

. .  14 

5 

35.7 

40  years  and  over . 

.  27 

7 

25.9 

— 

— 

— 

All  ages  . 

.  188 

67 

35.6 

15  Burgess,  Ernest  W.,  Succesi  or  Failure  on  Parole ,  Journal  of  Criminal  Law  and  Crim¬ 
inology,  Vol.  19,  Part  II,  p.  267. 
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Chapter  X 

SUMMARY  AND  RECOMMENDATIONS 


The  foregoing  pages  contain  the  findings  of  the  writers  upon 
the  history,  theory,  and  practical  operation  of  indeterminate  sen¬ 
tence  and  parole  laws  and  the  present  status  of  those  laws  and  the 
habitual  criminal  laws  in  the  United  States.  Particular  reference  is 
made  to  the  practical  operation  of  the  indeterminate  sentence  and 
parole  laws  in  the  State  of  Utah,  and  also  to  the  problem  of  adult 
probation  and  of  the  habitual  criminal.  The  change  of  social  atti¬ 
tude  from  one  of  primitive  harsh  retribution  for  the  criminal  to  one 
of  considerate  assistance  for  his  reformation  is  traced  in  outline 
form.  The  advantages  and  disadvantages  of  definite  and  indetermi¬ 
nate  sentences  and  of  release  on  parole  as  against  absolute  discharge 
of  a  prisoner  are  presented  and  compared  in  considerable  detail. 
The  desirability  and  need  of  adult  probation  as  a  newer  treatment  of 
felon  offenders  is  discussed. 

The  survey  of  the  practical  operation  of  the  indeterminate  sen¬ 
tence  law  covered  the  cases  of  all  prisoners  received  at  the  Utah 
State  Penitentiary  for  a  period  of  five  years  under  the  definite  sen¬ 
tence  law  and  for  five  years  under  the  indeterminate  sentence  law. 
Fifteen  hundred  and  fifty-six  records  of  prisoners  were  studied  care¬ 
fully  and  comparisons  made  of  the  violation  rates  of  the  records 
of  parolees  as  to  crime  committed,  length  of  sentence,  time  served 
in  prison,  subsequent  offences,  and  age  at  time  of  parole.  From  the 
findings  set  out  in  the  foregoing  pages  the  writers  conclude  as  fol¬ 
lows  : 

1.  That  the  indeterminate  sentence  law  is  in  principle  the  best 
method  yet  devised  in  passing  judgment  upon  convicts  both  from 
the  viewpoint  of  giving  to  society  the  protection  which  it  needs  and 
deserves,  and  of  providing  the  opportunity  for  reformation  of  the 
criminal  which  he  needs  if  it  is  reasonably  established  that  he  is 
reformable. 

2.  The  time  served  in  prison  has  been  reduced  from  an  average 
of  1.67  years  under  the  definite  sentence  to  an  average  of  1.41  years 
under  the  indeterminate  sentence  law  or  a  lessening  in  the  period 
of  incarceration  for  all  criminals  by  about  sixteen  percent,  although 
for  some  important  crimes  the  period  in  prison  has  been  consider¬ 
ably  extended.1 

3.  The  present  law  of  Utah  requires  a  judge  to  impose  a  sen¬ 
tence  upon  a  prisoner  convicted  of  robbery  of  from  five  years  to 
life  or  some  indeterminate  term  between  those  limits.  Robbers 
under  the  indeterminate  sentence  law  for  the  five  years  studied, 


See  supra,  Table  VI,  p.  70. 
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served  in  prison  2.44  years  and  on  parole  .41  year  for  each  prisoner 
convicted  of  robbery,  or  less  than  three  years  in  prison  and  on 
parole.  The  sentence  for  robbery  is  so  disproportional  to  the 
time  served  in  prison  that  the  sentence  may  be  said  in  the  main  to 
be  disregarded.  The  chief  reason  for  ignoring  the  sentence  imposed 
is  probably  that  the  sentence  is  disproportionately  long  when  com¬ 
pared  with  the  sentences  for  other  offences.  The  sentence  for  rob¬ 
bery  has  recently  been  changed  in  Illinois  from  three  to  twenty 
years  to  one  to  twenty  years  for  plain  robbery,  and  for  stick-up 
with  a  gun  from  ten  years  to  life  to  one  year  to  life.2 

4.  Since  1919  Utah  has  had  no  law  providing  for  segregation  of 
different  types  of  felons,  but  the  present  sentence  laws  operate 
so  that  all  persons  convicted  of  felonies,  the  juvenile  first  offender, 
the  adult  offender,  and  the  habitual  offender,  are  all  imprisoned 
together.  This  practice  is  very  injurious  to  the  effective  working 
out  of  the  reformation  idea.  Also  present  Utah  State  Prison  housing 
facilities  are  inadequate  to  afford  proper  segregation  of  offenders. 

5.  Utah  has  a  Good  Time  Allowance  law  still  in  legal  effect, 
which  has  not  been  utilized  in  either  prison  or  parole  administration 
since  1913.  This  law  could  be  utilized  to  advantage  in  determining 
eligibility  for  parole  and  time  for  the  termination  of  parole  and  sen¬ 
tence. 

6.  It  is  questionable  whether  Utah  has  at  the  present  time  an 
habitual  criminal  law.  The  habitual  criminal  law  which  has  been 
contained  in  Revised  Laws  of  1898  and  the  Compiled  Laws  of  1907 
and  1917  was  possibly  repealed  by  implication  by  the  indeterminate 
sentence  law  of  1913.  The  old  habitual  criminal  law  of  Utah  was 
unsatisfactory  in  the  light  of  graduated  punishments  provided  by 
modern  habitual  criminal  laws. 

7.  Utah  enacted  a  very  broad  suspension  of  sentence  and  proba¬ 
tion  law  in  the  Session  Laws  of  1923,  Chapter  74,  p.  144,  which  al¬ 
lows  the  granting  of  conditional  probation  by  the  court  in  any  crimi¬ 
nal  case,  but  it  is  not  being  used  to  any  considerable  extent  in 
felony  cases. 

8.  The  principle  of  paroling  prisoners  is  designed  especially  for 
the  protection  of  society  and  the  reformation  of  the  criminal,  and 
it  will  accomplish  both  results  to  a  reasonable  degree  if  carefully 
and  efficiently  administered  by  a  sufficient  number  of  properly  qual¬ 
ified  officers. 

9.  The  success  of  a  parole  system  depends  in  part  upon  the  edu¬ 
cation  and  employment  of  prisoners  while  in  prison  and  in  a  larger 

2  Illinois  Parole  System,  Journal  of  Criminal  Law  and  Criminology,  Vol.  19,  Part  II, 
p.  292. 
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measure  upon  adequate  and  effective  parole  supervision.  The  parole 
agents  should  be  trained  for  their  work.  They  should  have  a  sym¬ 
pathetic  attitude  toward  the  prisoners  but  be  thorough  in  their  re¬ 
quirements  of  all  parolees.  Whatever  success  is  to  be  found  in  the 
parole  system  in  Utah  during  the  period  surveyed  is  largely  due  to 
the  merits  of  the  system  itself.  Except  for  a  short  time  during  the 
first  period  under  the  indeterminate  sentence,  the  State  of  Utah 
did  not  have  a  full  time  parole  officer  until  September,  1929.  The 
State  Parole  Officer  now  has  more  than  a  hundred  parolees  to  deal 
with,  assist,  and  supervise  at  all  times,  which  is  too  large  a  number 
of  parolees  for  one  officer  to  effectively  contact,  keep  employed,  and 
assist  in  their  respective  problems. 

10.  About  one-third  of  all  prisoners  sentenced  under  the  inde¬ 
terminate  sentence  law  in  Utah  are  later  paroled.  These  parolees 
served  on  parole  during  the  period  studied  an  average  per  prisoner 
of  one  year,  nine  months,  and  fourteen  days.  Adding  this  time  to 
the  time  served  in  prison  by  all  prisoners,  the  result  is  that  the  state, 
under  the  indeterminate  sentence  and  parole  law,  has  control  and 
supervision  of  convicts  on  an  average  about  twelve  percent  longer 
time  than  under  the  definite  sentence  law.  This  parole  is  much 
shorter  than  that  served  in  New  York  or  in  Illinois,  in  which  latter 
state  the  average  minimum  parole  period  is  five  years. 

11.  There  are  ordinarily  from  sixty  to  eighty-five  applications 
for  parole  to  be  considered  at  each  monthly  meeting  of  the  Board  of 
Pardons.  The  granting  or  refusing  of  parole  could  be  more  care¬ 
fully  considered  and  more  effectively  accomplished  if  means  were 
devised  to  cut  down  the  number  of  parole  applications  to  be  con¬ 
sidered  at  each  hearing  and  a  longer  time  allowed  for  the  considera¬ 
tion  of  each  case.  The  majority  of  states  have  laws  requiring  a 
minimum  sentence  or  a  longer  time  to  be  served  before  the  prisoner 
becomes  eligible  for  parole.  Utah  has  no  such  law,  but  the  Utah 
Board  of  Pardons  has  the  power  to  pass  a  rule  like  the  Iowa  Parole 
Board  has  done,  requiring  at  least  six  months  time  or  some  other 
time  to  be  served  in  prison  before  the  prisoner  is  eligible  for  parole. 
If  the  Pardon  Board  should  pass  such  a  rule,  making  due  allow¬ 
ance  for  special  cases,  it  would  greatly  lessen  the  number  of  parole 
applications  to  be  considered  at  each  Board  of  Pardons  hearing. 

12.  Prisoners  whose  applications  for  parole  are  denied  are 
according  to  the  rules  of  the  Board  of  Pardons  ineligible  to  apply 
for  parole  until  six  months  time  has  elapsd  since  the  last  hearing. 
This  rule  is  being  obviated  by  a  growing  practice  on  the  part  of 
the  Pardons  Board  to  fix  a  future  date,  sometimes  months  in  ad¬ 
vance,  when  the  prisoner’s  parole  shall  become  operative,  condi¬ 
tioned  upon  his  good  behavior  in  the  meantime. 
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13.  At  present  no  complete  case  study  is  made  of  each  prisoner. 
Some  examination  is  made,  chiefly  by  the  prison  physician,  soon 
after  the  prisoner  is  received  at  the  Penitentiary  and  a  record 
made  of  routine  matters.  This  study  does  not  go  into  the  history 
of  previous  employment  nor  secure  enough  of  the  personal  facts 
concerning  the  past  life,  the  heredity,  the  habits  and  character¬ 
istics  of  the  prisoner  to  supply  sufficient  information  on  which 
to  begin  a  thorough  case  study  of  each  prisoner  received. 

14.  There  are  times  when  a  parolee  is  found  leaving  the  state 
without  permission  or  doing  some  other  act  which  would  be  classed 
as  a  serious  violation  of  his  parole,  and  it  is  very  difficult  for  the 
parole  officer  to  g'et  the  signatures  of  all  of  the  members  of  the 
Board  of  Pardons  and  the  certificate  of  the  Clerk  of  the  Board  as 
required  by  law  in  order  to  rearrest  the  prisoner  for  violation  of 
his  parole.  Some  other  rule  might  well  be  devised  for  rearresting 
the  parole  violator,  which  would  aid  in  accomplishing  such  purpose 
and  yet  adequately  safeguard  the  rights  of  the  parolee. 

15.  There  were  in  the  1908-13  group  of  prisoners  13  sentenced 
to  life  imprisonment  for  first  degree  murder.  The  Compiled  Laws 
of  1907,  Section  168x18  provided  that  murderers  in  the  first  or  second 
degree  Avere  not  to  be  paroled  until  they  had  sensed  tAventy-five 
years  actual  time  in  prison.  None  of  the  13  first  degree  murderers 
sentenced  under  the  definite  sentence  laAV  from  1908  to  1913  Avere 
paroled,  but  they  served  in  prison  on  an  average  only  7.27  years  3 
before  their  sentences  Avere  commuted  and  terminated.  There  were 
six  prisoners  convicted  of  second  degree  murder  during  the  1908-13 
period  who  served  on  an  average  5.22  years  before  their  sentences 
Avere  terminated. 

The  above  mentioned  law  of  1907  was  changed  in  the  Session 
Laws  of  Utah,  1913,  Ch.  77,  p.  121  (Compiled  LaAvs  of  1917,  Sec. 
4335),  to  the  effect  that  “murderers  in  the  first  degree  shall  not  be 
allowed  to  go  on  parole  until  they  have  served  at  least  fifteen 
years’  actual  time  in  the  State  Prison.”  No  limitation  Avas  placed 
upon  the  paroling  of  second  degree  murderers. 

During  the  five  years  studied  under  the  indeterminate  sentence 
law  from  1913  to  1915  and  from  1923  to  1926,  there  were  received 
at  the  State  Prison  four  first  degree  murderers  and  seA^en  second 
degree  murderers  Avho  received  definite  sentences  other  than  sen¬ 
tence  of  execution  or  whose  sentences  of  death  were  later  commuted. 
The  four  first  degree  murderers  were  released  by  termination  of 
sentence  after  serving  6.32  years  in  prison,  and  of  the  seven  second 
degree  murderers  mentioned,  all  served  in  prison  an  average  of 
4.53  years,  two  having  their  sentences  terminated  and  five  being 
released  on  parole,  four  of  whom  are  still  serving  on  parole. 


3  7.27  years  actual  time  served  equals  over  11.5  years  served  less  good  time  allowance. 


SUMMARY  AND  RECOMMENDATIONS 


105 


RECOMMENDATIONS 

As  a  result  of  the  study  of  the  writers  and  in  view  of  their 
foregoing  summary  and  conclusions,  they  make  the  following  rec¬ 
ommendations  : 

1.  That  the  indeterminate  sentence  and  parole  laws  be  retained 
as  fundamental  parts  of  the  penal  system  of  Utah,  with  the  modi¬ 
fications  and  additions  of  other  laws  and  Board  of  Pardons  rules 
as  hereafter  set  out. 

2.  That  the  sentence  law  for  robbery  in  the  State  of  Utah  be 
amended  to  read  from  one  to  twenty  years  if  committed  without 
a  deadly  weapon,  and  from  three  years  to  life  if  committed  with  a 
deadly  weapon,  instead  of  from  five  years  to  life,  so  that  the  law 
on  the  books  may  more  nearly  coincide  with  the  law  in  practice 
and  provide  a  fairer  punishment  for  that  crime  in  relation  to 
other  sentences  for  other  crimes  as  now  provided  by  law. 

3.  Without  any  view  to  having  the  average  time  of  imprison¬ 
ment  shortened  for  the  respective  felonies,  the  writers  recommend 
that  the  time  to  be  served  in  prison  and  on  parole  ought  to  be  ex¬ 
tended  in  a  considerable  number  of  cases,  particularly  for  the  crimes 
of  rape  and  robbery,  before  termination  or  parole  is  granted,  in 
order  to  more  nearly  conform  with  the  practice  in  other  states  and 
to  effect  the  very  purposes  of  the  indeterminate  sentence  and  parole 
system  of  more  surely  rehabilitating  prisoners  and  at  the  same 
time  adequately  protecting  society. 

4.  The  writers  recommend  that  legislation  be  enacted  provid¬ 
ing  for  proper  segregation  of  felons  and  the  provision  of  proper 
housing  facilities  for  satisfactory  segregation  of  felons;  especially 
should  juvenile  felony  offenders  be  dealt  with  by  the  juvenile  courts 
and  the  law  of  1919  providing  otherwise  should  be  repealed. 

5.  In  the  administration  of  the  Penitentiary  and  of  parole,  that 
rules  be  passed  and  a  practice  inaugurated  which  will  utilize  the 
Good  Time  Allowance  law  now  on  the  books  as  an  added  affirma¬ 
tive  factor  in  the  training  of  the  prisoner  for  rehabilitation. 

6.  The  legislature  might  well  consider  the  problem  of  pro¬ 
viding  indeterminate  sentences,  both  as  to  minimum  and  maximum, 
for  felony  repeaters,  but  no  legislative  limitation  ought  to  be 
placed  upon  the  eligibility  for  parole  of  those  prisoners  classed  as 
habitual  criminals. 

7.  In  order  to  provide  a  modern  reformatory  penal  system  for 
Utah,  the  State  should  provide  for  a  sufficient  number  of  qualified 
probation  officers,  to  supervise  probationers,  and  the  criminal  trial 
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courts  of  the  state  should  grant  probation  from  the  bench  under 
the  suspension  of  sentence  and  probation  law  of  1923  to  as  many 
juvenile  and  adult  felony  offenders  as  may  be  found  deserving  of 
the  same. 

8.  The  work  of  the  full  time  parole  officer  should  be  main¬ 
tained,  facilitated,  and  encouraged  in  every  way  possible,  and  he 
should  be  given  adequate  assistance. 

9.  Fewer  prisoners  should  be  freed  by  termination  of  sen¬ 
tences,  and  more  prisoners  should  be  conditionally  released  up¬ 
on  parole,  than  about  one-third  of  those  received  at  the  Peniten¬ 
tiary  as  is  the  present  practice ;  but  that  felony  offenders  should  be 
kept  in  prison  until  they  are  regarded,  after  careful  consideration 
of  their  cases,  as  satisfactory  parole  risks,  the  doubtful  cases  being 
further  detained. 

10.  The  writers  further  recommend  that  a  Board  of  Pardons 
rule  be  passed  for  Utah  practice  as  has  been  done  in  Iowa,  requir¬ 
ing  the  serving  of  six  months  or  some  other  period  in  prison  before 
a  prisoner  may  apply  for  parole,  making  allowance,  however,  for 
special  cases.  Then  fewer  applications  would  be  considered  at  each 
hearing  and  more  careful  consideration  could  be  given  to  those 
which  are  heard. 

11.  A  complete  case  history  of  each  prisoner,  prepared  original¬ 
ly  from  the  prisoner’s  own  story,  should  be  recorded  soon  after 
he  is  received  at  the  Penitentiary,  and  particular  attention  paid 
to  heredity,  past  social  environments,  places  of  residence,  employ¬ 
ment  record,  and  previous  attempts  at  reformation.  This  case  study 
should  be  the  starting  point  for  the  consideration  of  any  question 
of  parole  in  that  particular  prisoner’s  case.  This  case  study  should 
include  not  only  a  complete  personal  history  but  a  copy  of  the  pris¬ 
oner’s  criminal  record  taken  from  the  files  of  the  State  Bureau  of 
Criminal  Identification,  the  record  of  a  thorough  physical  examin¬ 
ation  and  a  thorough  mental  examination,  and  the  record  of  ob¬ 
servations  over  a  considerable  period  of  time  regarding  habits  and 
characteristics  that  will  make  for  success  or  failure  on  parole.  A  full¬ 
time  trained  case  worker  should  be  provided  to  take  care  of  this 
matter. 

12.  The  writers  recommend  that  the  Board  of  Pardons  pass  a 
rule  embodying  their  present  practice  applying  to  those  cases  where 
it  is  considered  desirable  that  after  a  thorough  hearing  of  the  pris¬ 
oner’s  case,  the  Board  may  set  some  date  in  the  future,  even  months 
or  years  ahead,  when  the  prisoner  shall  be  placed  on  parole,  con¬ 
ditioned  upon  his  good  behavior  in  the  meantime.  This  matter, 
however,  should  be  safeguarded  with  some  definite  rules  regarding 
eligibility  to  apply  for  parole,  which  do  not  now  exist.  A  written 
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parole  agreement  should  be  handed  to  each  parolee,  with  the  ex¬ 
press  conditions  of  parole  printed  thereon.  Those  express  conditions 
should  include  not  only  that  employment  be  secured  but  also  that 
the  parolee  should  not  frequent  questionable  places,  keep  question¬ 
able  company,  nor  refuse  work  if  offered,  when  he  is  unemployed. 
A  practice  should  be  established  of  requiring  a  longer  minimum  of 
satisfactory  conduct  on  parole  before  termination  of  parole  is  grant¬ 
ed.  The  Illinois  rule  of  requiring  a  minimum  of  five  years  on  pa¬ 
role  is  suggested  as  a  desirable  rule  to  be  tried  in  Utah. 

13.  That  the  law  requiring  the  signature  of  all  members  of 
the  Board  of  Pardons  and  the  certificate  of  the  Clerk  to  a  revocation 
of  pardon  before  an  arrest  can  be  made,  be  amended  so  that  arrest 
may  be  made  upon  probable  cause  shown  and  the  signature  of  the 
Chairman  of  the  Board  of  Pardons  and  two  of  the  other  members  of 
the  Board. 

14.  That  the  Session  Law  of  1913,  Ch.  77,  p.  121,  making  mur¬ 
derers  in  the  first  degree  ineligible  for  parole  until  after  they  have 
served  fifteen  years  actual  time  in  prison  be  retained  unchanged 
although  the  survey  going  back  as  far  as  1908  shows  that  mur¬ 
derers  who  were  not  executed  serve  in  prison  only  between  six 
and  seven  years,  and  that  murderers  have  a  very  low  violation  rate 
on  parole.  It  appears  that  murderers  ought  to  be  kept  imprisoned 
for  a  longer  time  before  their  sentences  are  commuted  or  before 
they  are  allowed  to  go  on  parole. 
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INDETERMINATE  SENTENCE  LAWS 

The  following  table  gives  the  states  which  have  adopted  an  indetermin¬ 
ate  sentence  law,  with  the  year  and  citation  of  its  enactment  and  the  cita¬ 
tion  of  the  present  indeterminate  sentence  law  for  the  particular  state. 

(1)  Alabama: — General  Acts  of  1919,  p.  148,  Sec.  1;  Code  of  1928  An¬ 
notated,  Sections  5267-5276. 

(2)  Arizona: — Laws  of  1909,  Chapter  101,  p.  258  made  an  indeterminate 
sentence  law  effective  March  18,  1909  at  the  discretion  of  the  Court  who 
could  impose  a  determinate  or  indeterminate  sentence;  Laws  of  1912,  Chap¬ 
ter  46,  p.  201,  Sec.  1  made  the  indeterminate  sentence  obligatory  upon  the 
Court  in  felony  cases  except  treason,  and  murder  in  the  first  degree;  Re¬ 
vised  Statutes  of  1913;  Penal  Code,  p.  217,  Sec.  1127. 

(3)  California:- — Statutes  of  1917,  p.  665;  Penal  Code  of  California,  1923, 
Sec:  1168. 

(4)  Colorado: — Laws  of  1899,  p.  233,  Sec.  1:  Revised  Statutes  of  1908, 
Sec.  2037;  and  Compiled  Laws  of  1921,  Chapter  153,  pp.  1831-1832,  Sections 
7156-7161. 

(5)  Connecticut: — Laws  of  1901,  Chapter  78,  Sec.  1;  General  Statutes 
Revision  of  1902,  Sec.  1535;  and  General  Statutes  Revision  of  1918,  Sec.  6660. 

(6)  Georgia: — Acts  of  1919,  p.  387;  Parks  Annotated  Code  of  1914,  Vol. 
II,  1922;  Supplement  Penal  Code,  Sec.  1081  (e). 

(7)  Idaho: — Session  Laws,  1909,  p.  82,  Sec.  1;  Amended  Session  Laws 
of  1911,  Chapter  200,  p.  664,  Sec.  1;  Idaho  Compiled  Statutes  of  1919,  p.  2497, 
Sec.  9035;  Parole  Law,  pp.  2499  to  2501,  Sections  9041  to  9047. 

(8)  Illinois: — I.aws  of  1895,  p.  1585;  Act  of  1899,  Sec.  1;  Act  revised, 
Laws  of  1917,  p.  353;  Callaghan’s  Illinois  Statutes  Amended,  1924,  Vol.  3, 
Chapter  38;  Criminal  Code,  p.  2797,  Sec.  796. 

(9)  Indiana: — Act  of  1911,  p.  123;  Burns  Annotated  Statutes  of  1908; 
Revised  Statutes  of  1914,  Sec.  2152.  If  the  felon  is  over  sixteen  and  less 
than  thirty  years  of  age  he  is  sentenced  to  State  Reformatory  instead  of 
State  Prison.  Ibid.,  Sec.  2152;  Burns  Annotated  Statutes  of  1926,  Watson’s 
Revision,  Sections  2315  to  2316. 

(10)  Iowa: — Code  Supplement  of  1907,  Sec.  5718a  13;  Code  Supplement 
of  1913,  Sec.  5718a  13;  Code  of  1924,  Sections  13960  to  13961;  Code  of  1927, 
Sections  13960  to  13961. 

(11)  Kansas: — Laws  of  1903,  Chapter  375,  Sec.  1;  General  Statutes  of 
1904,  Sec.  6837;  Revised  Statutes  Annotated  of  1923,  Chapter  62,  Sec.  1521. 

(12)  Kentucky: — Laws  of  1910,  Chapter  4,  p.  22;  Amended  Laws  of 
1912,  Chapter  144,  p.  653;  Repealed  Laws  of  1914,  Chapter  19,  p.  82  and 
different  revisions  enacted.  Original  indeterminate  sentence  law  re-enacted. 
Laws  of  1916,  Chapter  39,  p.  430;  Carroll’s  Kentucky  Statutes,  6th  Edition, 
1922,  Sec.  1136.  (Jury  fixes  sentence  within  limits  provided  by  law.) 

(13)  Louisiana: — Act  123  of  1916;  Marr’s  Annotated  Revised  Statutes 
Supplement  of  1926,  p.  421. 

(14)  Maine: — Laws  of  1913,  Chapter  60,  Sec.  1;  Revised  Statutes  of 
1916,  Chapter  137,  Sections  25  to  28. 

(15)  Massachusetts: — Indeterminate  sentence  to  Reformatory.  Law  of 
1884,  Chapter  255,  Sections  8  and  9;  General  Laws  of  1921,  Vol.  II,  Chapter 
279,  Sections  31  and  32.  The  indeterminate  sentence  to  the  State  Reforma¬ 
tory  applied  to  males  under  forty  years  of  age. 
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(16)  Michigan: — Public  Acts  of  1903,  p.  168;  Act  No.  136,  Sec.  1; 
Compiled  Laws  of  1915,  Chapter  272,  Sec.  15859;  Compiled  Laws  of  1922, 
Chapter  272,  Sections  15846  to  15887. 

(17)  Minnesota: — Laws  of  1905,  Sec.  5454  and  Sec.  5455;  Laws  of  1917, 
Chapter  319;  General  Statutes  of  1923,  pp.  1470-1471,  Sections  10765  to  10786. 

(18)  Montana: — Laws  of  1915,  Chapter  14,  Sec.  1;  Amended  Laws  of 
1917,  Chapter  16,  Sec.  1;  Revised  Code  of  1921,  Vol.  IV,  Penal,  Sections 
12075  to  12086. 

(19)  Nebraska: — Revised  Statutes  of  1913,  Sections  9152  to  9171;  Com¬ 
piled  Statutes  of  1922,  Sections  10248  to  10265.  (The  indeterminate  sentence 
law  applies  only  to  new  offenders.) 

(20)  Nevada: — Statutes  of  1911  became  first  a  law  January  1,  1912; 
Revised  Laws  of  1912,  Sections  7260-7261;  Revised  Laws  of  1919,  Sec.  7260 
as  Amended  Statutes  of  1913,  274. 

(21)  New  Hampshire: — Laws  of  1909,  Chapter  120,  Sec.  1;  Public  Stat¬ 
utes  of  1913,  Supplement  p.  512;  Public  Laws  of  1925,  Chapter  369,  Sections 
19  and  20. 

(22)  New  Mexico: — Laws  of  1909,  Chapter  32,  Sec.  1;  Statutes  Anno¬ 
tated  of  1915,  Sec.  5075. 

(23)  New  York: — Laws  of  1876,  made  applicable  to  Elmira  Reforma¬ 
tory;  Laws  of  1892,  Chapter  218,  Sec.  1;  Consolidated  Laws  of  1919,  Vol.  V, 
Penal  Law,  Sec.  1931;  Cahill’s  Consolidated  Laws  of  1923,  Chapter  41,  Sec¬ 
tions  2185  and  2189.  Male  offenders  between  sixteen  and  thirty  years  of  age 
for  felony  or  second  misdemeanors  are  sentenced  to  Elmira  Reformatory. 

(24)  North  Carolina: — Public  Laws  of  1917,  Chapter  286,  Sec.  19;  Code 
of  1927,  Sec.  7738. 

(25)  North  Dakota: — Laws  of  1907,  Chapter  180,  Sec.  1;  Compiled 
Laws  of  1913,  Sections  10943  to  10959;  Amended  Laws  of  1923,  Chapter  262, 
Sec.  2. 

(26)  Ohio: — Laws  of  1913,  p.  29;  Page’s  General  Code  Annotated  of 
1926,  Sec.  2132  and  Sec.  2160;  Throckmorton’s  Code  of  1930,  Sec.  2166. 

(27)  Oregon: — Laws  of  1911,  Chapter  127,  Sec.  7;  Laws  of  1917,  Chap¬ 
ter  302,  Sec.  1;  Laws  of  1920,  Title  XXIII,  Chapter  XI,  Sec.  1592. 

(28)  Pennsylvania: — Public  Laws  of  1909,  Chapter  496,  Sec.  6;  Pur- 
don’s  Digest,  13th  ed.,  Vol.  V,  Supplement  of  1905  to  1909,  p.  5382;  Statutes 
of  1920,  Sec.  8245. 

(29)  South  Carolina: — Laws  of  1925,  p.  64,  Sec.  2. 

(30)  South  Dakota: — Laws  of  1911,  Chapter  169,  Sec.  1;  Revised  Code 
of  1919,  Vol.  I,  Sec.  4966. 

(31)  Texas:— S.  S.  Act  of  1913,  p.  4,  Sec.  1  superseding  Act  1913,  p. 
262,  Sec.  1;  Vernon’s  Criminal  Statutes  of  1916,  Vol.  II,  Criminal  Procedure, 
Article  856a;  Compiled  Statutes  of  1920;  Code  of  Criminal  Procedure,  Sec. 
865a. 

(32)  Utah: — Session  Laws,  1913,  p.  192,  approved  March  13,  1913;  Com¬ 
piled  Laws  of  1917,  Sections  9062  to  9064. 

(33)  Vermont: — Laws  of  1898,  No.  127,  p.  96;  Public  Statutes  of  1906, 
Sec.  6018;  General  Laws  of  1917,  Sec.  7175. 

(34)  Washington:— Laws  of  1909,  p.  897,  Sec.  29;  Remington’s  Com¬ 
piled  Statutes  of  1922,  Vol.  I,  Sec.  2281. 

(35)  West  Virginia:— Acts  of  1903,  Chapter  45;  Barnes  Code  of  1923, 
Annotated,  p.  2858,  Chapter  163,  Sec.  46. 
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(36)  Wisconsin: — Session  Laws  of  1925,  Chapter  359,  Sec.  1;  Revised 
Statutes  of  1925,  Chapter  54,  Sec.  5403. 

(37)  Wyoming: — Laws  of  1909,  Chapter  84,  Sec.  1;  Compiled  Statutes 
of  1910,  Sec.  530;  Compiled  Statutes  of  1920,  Sections  603  to  609. 

The  following  states  have  no  indeterminate  sentence  law  except  Arkan¬ 
sas  which  allows  it  in  very  limited  cases. 

(1)  Arkansas: — None  except  a  premissive  one  in  the  law  creating  the 
State  Farm  for  Women.  Journal  of  Criminal  Law  and  Criminology,  Vol.  18, 
p.  581. 

(2)  Delaware: — None.  Has  a  parole  law.  Ibid.,  p.  584. 

(3)  District  of  Columbia: — None.  Ibid.,  p.  584. 

(4)  Federal: — None.  Ibid.,  p.  602.  (Reprinted  from  82nd  Annual  Re¬ 
port  of  Prison  Association  of  New  York,  1927.) 

(5)  Florida: — None  and  no  parole  law.  Journal  of  Criminal  Law  and 
Criminology,  Vol.  18,  p.  584. 

(6)  Maryland: — None.  Ibid.,  p.  588. 

(7)  Mississippi: — None.  No  parole  law.  Ibid.,  p.  591. 

(8)  Missouri: — None.  Ibid.,  p.  591. 

(9)  New  Jersey: — Enacted  indeterminate  sentence  law  for  persons  sen¬ 
tenced  to  State  Prison,  Laws  of  1911,  p.  356;  Amended  Laws,  1914,  p.  429; 
Compiled  Statutes  of  1911,  Supplement  1911-1915,  p.  459.  Repealed  in  Laws 
of  1926,  Chapter  214,  Sec.  5,  p.  358  and  definite  sentence  law  of  1898  reestab¬ 
lished;  however,  for  prisoners  committed  to  all  other  correctional  institu¬ 
tions  the  law  provides  an  indeterminate  sentence.  (Journal  of  Criminal  Law 
and  Criminology,  Vol.  18,  p.  592.)  In  Laws  of  1928,  Chapter  15,  p.  269,  a  lib¬ 
eral  suspension  of  sentence  and  probation  law  was  passed  allowing  the  Court 
to  suspend  sentence  from  one  to  five  years  on  good  behavior  and  then  sen¬ 
tence  as  it  originally  might  have  sentenced  after  a  hearing  upon  termination 
of  probation. 

(10)  Oklahoma: — None.  Ibid.,  p.  596. 

(11)  Rhode  Island: — None.  Ibid.,  p.  596.  Has  liberal  deferred  and  sus¬ 
pended  sentence  law.  Public  Laws  of  1923-28,  Chapter  1063,  p.  288. 

(12)  Tennessee: — None.  Has  parole  law.  Ibid.,  p.  598. 

(13)  Virginia: — None.  The  parole  law  has  been  declared  unconstitu¬ 
tional.  No  parole  board  nor  officer.  The  law  gives  each  prisoner  ten  days 
off  his  sentence  for  good  behavior.  Ibid.,  p.  600.  Has  a  suspended  sentence 
law.  Annotated  Code  of  1919,  Sections  4486  to  4930. 


APPENDIX  II 

PAROLE  LAWS  OF  THE  SEVERAL  STATES 

The  following  table  gives  the  citation  of  original  enactment  and  also 
of  the  present  Parole  Law  of  the  particular  state  and  indicates  when  pris¬ 
oners  are  eligible  for  parole. 

(1)  Alabama: — Laws  of  1877,  p.  867,  Sec.  1;  Code  of  1928,  Annotated, 
Sec.  5270.  The  Board  of  Pardons  may  parole  the  prisoner  after  his  minimum 
sentence  is  served. 

(2)  Arizona: — Session  Laws  of  1912,  Chapter  46;  Section  3;  Revised 
Statutes  of  1928,  Sec.  5322.  The  Board  of  Pardons  and  Paroles  and  the 
Governor  may  grant  a  parole  after  the  minimum  sentence  of  a  convict  has 
expired. 
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(3)  Arkansas: — Acts  of  May  29,  1907,  p.  1174,  Sections  1  to  3;  Digest 
of  Statutes  of  1921,  Sections  9703  to  9706.  State  Board  of  Penitentiary  Com¬ 
missioners  meets  quarterly  to  consider  parole  of  prisoners  who  have  served 
the  minimum  term  of  a  general  sentence. 

(4)  California: — Statutes  of  1893,  p.  183;  Amended  1901,  p.  82;  Re¬ 
pealed  and  new  act  passed  in  Statutes  of  1913,  p.  1048;  Deering  General 
Laws  of  California,  1923,  Part'll,  Title  425,  Acts  5778  to  5781  inc.  Prisoner 
eligible  for  parole  who  may  have  served  one  calendar  year  of  the  term  for 
which  he  was  convicted.  The  State  Board  of  Prison  Directors  acts  as  parole 
commissioners  and  after  the  one  year  for  first  offenders  has  been  served  and 
upon  a  hearing  fixes  the  determinate  sentence  at  the  end  of  which  time  the 
prisoner  will  be  placed  on  parole,  conditioned  on  his  good  behavior  until 
that  time. 

(5)  Colorado: — Laws  of  1899,  p.  233,  Sec  3;  Compiled  Laws  of  1921, 
Sec.  7158.  The  Governor  may  issue  a  parole  at  the  expiration  of  the  mini¬ 
mum  sentence  of  a  prisoner. 

(6)  Connecticut: — Revised  Statutes  of  1902,  Sec.  2984;  General  Stat¬ 
utes,  Revision  of  1918,  Sec.  2019.  The  Board  of  Directors  and  the  Warden 
acting  as  a  Parole  Board  may  grant  paroles  “provided  no  convict  shall  be 
paroled;  first,  who  is  serving  a  life  sentence;  second,  who  is  known  to  have 
suffered  a  previous  conviction  for  felony;  third,  whose  prison  record  is 
not  such  as  to  afford  reasonable  probability  that  he  would,  if  released,  lead 
a  law-abiding  life;  fourth,  who  is  serving  a  sentence  and  has  not  served  at 
least  one-half  of  the  full  term  of  his  sentence  not  reckoning  time  earned  by 
good  conduct;  fifth,  unless  a  vote  to  that  effect  shall  have  received  the  ap¬ 
proval  of  the  majority  of  the  members  of  said  Board;  sixth,  until  suitable 
employment  has  been  provided.’’ 

(7)  Delaware: — Laws  of  1923,  pp.  628  to  634.  Prisoners  eligible  to  be 
paroled  by  the  Board  of  Parole  are  those  sentenced  for  one  year  or  longer, 
except  for  rape,  assault  with  intent  to  commit  rape,  incest,  sodomy,  or  the 
possession,  use,  or  sale  of  morphine,  opium,  cocaine,  chloralhydrate,  or  any 
of  these  compounds  and  who  have  served  one-half  of  the  term  for  which 
they  were  sentenced. 

(8)  Georgia: — Park’s  Annotated  Code  of  1914,  Sections  1222  to  1228. 
The  Prison  Commission,  with  the  approval  of  the  Governor,  make  regula¬ 
tions  for  and  recommend  paroles,  and  the  Governor  paroles  after  the  mini¬ 
mum  sentence  has  been  served,  except  prisoners  convicted  of  treason,  arson, 
rape,  or  attempted  rape,  who  are  not  eligible  for  parole. 

(9)  Idaho: — Laws  of  1909,  p.  81;  Compiled  Statutes  of  1919,  Sections 
9220  to  9226.  Sec.  9222  says,  “No  prisoner  shall  be  eligible  for  parole  until 
he  has  served  the  minimum  term  fixed  by  law  for  his  offence.  Second  of¬ 
fender  not  eligible  for  parole.’’  In  Section  9223  arrangement  for  satisfactory 
employment  is  also  a  condition  precedent  to  parole. 

(10)  Illinois: — Laws  of  1895,  p.  158;  Callaghan’s  Illinois  Statutes,  An¬ 
notated,  1924,  Vol.  3,  Chapter  38,  Sections  795  to  810.  Section  795  says, 
“Persons  sentenced  for  life  are  eligible  for  parole  at  the  end  of  twenty 
years;  persons  sentenced  for  definite  term  of  years  shall  not  be  eligible  until 
they  have  served  the  minimum  provided  for  that  crime  and  one-third  of  the 
time  fixed  in  said  sentence,  good  time  being  allowed  as  provided  by  law.” 
Section  801,  Department  of  Public  Welfare  is  to  make  rulest  for  the  parole 
of  persons  serving  indeterminate  sentences  and  they  require  that  the  mini¬ 
mum  sentence  be  served.  Journal  of  Criminal  Law  and  Criminology,  Vol. 
18,  p.  585. 

(11)  Indiana: — Acts  of  1897,  p.  219;  Burns’  Annotated  Ind.  Statutes, 
1926,  Sec.  12387.  Parole  Board  may  parole  prisoners  whose  minimum  term 
of  sentence  has  expired. 
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(12)  Iowa: — Statutes  of  1913,  Sections  5713  to  5718;  Code  of  1924, 
Sections  3786  to  3788.  Board  of  Parole  meets  bi-monthly  and  has  the  power 
to  establish  rules  for  parole  after  commitment  and  of  prisoners  except  those 
sentenced  for  life  before  their  commitment.  The  rules  adopted  permit 
hearings  after  six  months  have  been  served  except  that  prisoners  confined 
for  two  years  or  less  will  be  interviewed  after  serving  two  to  four  months. 
After  this  interview  on  the  initiative  of  the  Parole  Board,  the  Board  fixes 
the  minimum  term  before  parole  is  granted.  For  life  terms  the  Governor 
fixes  the  minimum. 

(13)  Kansas: — Laws  of  1903,  Chapter  375,  Sec.  5;  Revised  Statutes  of 
1923,  Annotated,  Sections  62  to  1525.  Prison  Board  of  Administration  mav 
parole  after  the  minimum  term  fixed  by  law  for  the  offence  has  expired. 
The  Governor  has  power  to  parole.  Journal  of  Criminal  Law  and  Criminol¬ 
ogy,  Vol.  18,  p.  586. 

(14)  Kentucky: — Statutes  of  1915.  Vol.  2,  Sec.  3828:  Carroll's  Statutes 
of  1922,  6th  ed.,  Sections  3828-1  to  3828-2;  Statutes  of  1930,  Sections  3828-1. 
Prisoners  may  apply  to  the  State  Board  of  Charities  and  Corrections  for 
parole  after  being  confined  for  half  of  the  sentence  fixed  by  judgment  ex¬ 
cept  if  the  sentence1  is  for  sixteen  years  or  longer  or  for  life,  he  may  apply 
for  parole  after  serving  eight  years. 

(15)  Louisiana: — Acts  of  1916,  124  and  125,  p.  282;  Wolff’s  Statutes 
of  1920,  p.  1671,  Sec.  3.  The  original  rule  was  that  the  prisoner  might  make 
application  for  parole  a  month  prior  to  the  expiration  of  the  minimum  term 
of  his  sentence.  The  Board  makes  other  rules  concerning  the  parole  of 
prisoners.  Marr’s  Revised  Annotated  Statutes,  Supplement  of  1926,  p.  1347, 
setting  forth  Act  24  of  1918  makes  a  prisoner  eligible  to  apply  for  parole 
after  one-fourth  of  his  minimum  sentence  has  expired  provided  not  less  than 
cnc  calendar  year  has  been  served. 

(16)  Maine: — Laws  of  1913,  Chapter  60,  Sec.  6;  Revised  Statutes  of 
1916,  Chapter  137,  p.  1569,  Sections  29  to  42.  The  Governor  is  given  power 
to  parole  on  advice  of  an  advisory  board  of  three  members.  Laws  of  1917, 
Chapter  195,  and  Laws  of  1929,  Chapter  276,  p.  240.  Prisoners  are  eligible 
to  parole  only  after  expiration  of  minimum  term  of  imprisonment,  and  pris¬ 
oners  who  have  been  twice  previously  convicted  of  a  felony  shall  not  be 
eligible  to  parole. 

(17)  Maryland: — Bagby  Annotated  Code,  1924.  p.  1502,  Sec.  46;  Laws 
of  1870,  Chapter  306.  Governor  on  advice  of  parole  commissioner  grants 
conditional  pardons. 

(18)  Massachusetts: — Acts  and  Resolves  of  1895,  p.  504,  Sec.  2;  Gen¬ 
eral  Laws  of  1921,  Chapter  127,  Sec.  128,  to  page  1284.  Board  of  Parole 
shall,  upon  the  expiration  of  prisoner’s  minimum  term  of  sentence,  grant 
him  a  permit  to  be  at  liberty  therefrom  during  the  unexpired  portion  of  the 
maximum  term  of  his  sentence. 

(19)  Michigan: — Compiled  Laws  of  1897,  p.  56.  Governor  is  given  ex¬ 
clusive  power  of  parole  and  prisoners  are  eligible  after  serving  the  minimum 
term  except  if  sentenced  for  life,  then  eligible  as  if  sentenced  for  twenty-five 
years  with  good  time  deductions.  Compiled  Laws  of  1915,  Sections  88  to 
92;  Compiled  Laws  Supplement  of  1922  (Cahill),  Sec.  15863  gives  powers  of 
Advisory  Board  in  the  matter  of  Pardons. 

(20)  Minnesota: — General  Statutes  of  1923,  Sec.  10819;  Laws  of  1901, 
Chapter  232.  The  Stale  Board  of  Parole  may  not  parole  a  convict  from 
State  Prison  if  he  is  a  second  offender.  A  convict  is  eligible  only  after 
serving  one-balf  of  his  full  term  not  reckoning  good  time  allowance  and 
then  securing  the  unanimous  consent  of  the  Board  to  be  paroled.  Sec. 
10833.  Board  of  Control  may  parole  inmates  of  the  Reformatory  as  they 
may  deem  expedient. 
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(21)  Missouri: — Revised  Statutes  of  1909,  Sections  5363  to  5365:  Re¬ 
vised  Statutes  of  1919,  Sections  4155  to  4167;  and  Revised  Statutes  Supple¬ 
ment  of  1927,  Sections  13808  to  13814.  Prisoners  may  be  paroled  by  court 
after  sentence  and  before  imprisonment  for  felons  except  those  guilty  of 
murder,  rape,  arson,  or  robbery.  The  law  really  is  a  suspended  sentence 
and  probation  law  though  called  a  parole  law.  The  Court  has  power  to 
grant  final  discharge  without  the  sentenced  person  having  ever  gone  to 
prison  provided  that  the  prisoner  has  been  on  parole  at  least  six  months. 
Sec.  4163.  The  Governor  grants  paroles  after  imprisonment. 

(22)  Montana: — Laws  of  1907,  Chapter  95,  Sec.  1;  Revised  Code  of 
1921,  Penal  Code,  Sec.  12264.  The  Board  of  Prison  Commissioners  may 
parole  on  recommendation  of  the  Governor  provided  convict  is  not  a 
second  offender,  when  the  prisoner  has  served  one-half  of  his  full  term 
not  reckoning  his  good  time  or  twelve  and  one-half  years,  except  life  term¬ 
ers  must  first  serve  twenty-five  years  less  good  time. 

(23)  Nebraska:' — Laws  of  1921,  pp.  683  to  686;  Compiled  Laws  of  1922, 
Sections  10229  to  10247.  Any  prisoner  under  sentence  or  any  person  in  his 
behalf  may  apply  for  parole  at  next  regular  meeting  of  the  Parole  Board, 
which  must  be  thirty  days  ahead.  Application  is  in  statutory  form  and 
publication  of  hearing  is  required  and  citizens  may  appear  for  or  against 
the  prisoner.  The  Board  otherwise  inscribes  its  own  rules. 

(24)  Nevada: — Act  of  1867,  Amended  Laws  of  1875,  Sections  7625  to 
7629;  Compiled  Laws  of  1912,  Sections  7631  to  7634.  The  Governor,  Justices 
of  the  Supreme  Court,  and  the  Attorney  General  constitute  the  Board  of 
Parole  Commissioners  and  may  parole  prisoners  having  served  one  calen¬ 
dar  year  who  are  not  previous  offenders,  otherwise  they  make  the  rules  for 
the  administration  of  paroles. 

(25)  New  Hampshire: — Taws  of  1909,  Chapter  120,  Sec.  2;  Public 
Statutes  Supplement  of  1901  to  1913,  p.  512,  Public  Statute  255,  following 
Sec.  19.  Parole  may  be  issued  by  Governor  and  Council  to  convict  upon 
the  expiration  of  the  minimum  term  of  his  sentence. 

(26)  New  Jersey: — Laws  of  1891,  p.  426,  Chapter  1315;  Laws  of  1911, 
Article  191,  p.  356;  Laws  of  1912,  Chapter  384,  p.  769;  Compiled  Laws  Sup¬ 
plement  of  1911  to  1924,  p.  904,  Sec.  53-171-a.  Prisoners  are  eligible  for 
parole  by  the  Board  of  Inspectors  upon  having  served  two-thirds  of  their 
maximum  sentence  less  such  commutation  time  as  has  been  earned  during 
confinement. 

(27)  New  Mexico: — Laws  of  1909,  Chapter  32,  Sec.  5;  Statutes  Anno¬ 
tated  Codification  of  1915,  Sections  5079  to  5087.  Board  of  Penitentiary 
Commissioners  and  the  Superintendent  of  the  Penitentiary  may,  with  the 
approval  of  the  Governor,  parole  prisoners  who  have  served  their  minimum 
term  of  sentence,  except  second  offenders  who  are  not  eligible  for  parole. 

(28)  New  York: — Laws  of  1889,  Chapter  382,  Sec.  1;  Cahill’s  Consoli¬ 
dated  Laws  of  1923;  Prison  Law,  Sections  210  to  219  as  amended  by  Consol¬ 
idated  Laws  Supplement  Annotated  of  1928;  Prison  Law,  Sections  210  to 
223.  Board  of  Parole  consists  of  three  salaried  persons  and  must  take  the 
initiative  to  parole  a  prisoner  who  has  served  the  minimum  sentence  making 
him  eligible  for  parole.  See  also  Parole  Commission  Law  for  first  class 
cities,  Gilbert’s  Criminal  Code  Annotated  of  1929,  Appendix  AA,  p.  69;  Gen¬ 
eral  Parole  Laws  and  Laws  of  1929.  Chapter  243. 

(29)  North  Carolina: — Laws  of  1905,  Chapter  356;  Amended  Laws  of 
1925,  Chapter  29,  Sections  1  and  2;  Criminal  Code  of  1927,  Sections  7641  to 
7645;  Amended  Public  Laws  of  1929,  Chapter  147.  An  executive  council  for¬ 
merly  called  Commissioner  of  Pardons  assists  the  Governor  in  granting 
conditional  pardons  who  may  grant  the  same  on  such  conditions  and  limi- 
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tations  as  he  thinks  proper.  Parole  and  conditional  pardons  are  the  same. 
(State  v.  Yates,  183,  N.  C.  753,  111  S.  E.  373.)  Sec.  7707.  The  Board  of  Di¬ 
rectors  of  the  State  Prison  can  provide  employment  outside  the  prison  on 
farms  owned  or  leased  by  the  State  or  elsewhere  or  contract  for  the  em¬ 
ployment  of  able-bodied  convicts  on  such  terms  as  may  be  just  and  fair, 
but  this  is  very  different  from  the  power  to  parole. 

(30)  North  Dakota: — Laws  of  1915,  Chapter  233,  Sec.  1;  Annotated 
Compiled  Laws  Supplement  1913  to  1925,  Sec.  10948.  The  Board  of  Pardons, 
composed  of  the  Governor,  Attorney  General,  Chief  Justice  of  the  Supreme 
Court,  and  two  electors  appointed  by  the  Governor,  may  parole  prisoners 
after  the  minimum  sentence  has  expired,  except  life  termers,  second  offend¬ 
ers,  and  prisoners  without  a  good  record  for  the  past  six  months,  who  are 
ineligible  for  parole. 

(31)  Ohio: — Laws  of  Ohio,  Vol.  81,  1884,  pp.  73  to  77;  Throckmorton’s 
Annotated  Code  of  1930,  Sections  2167  to  2173.  Sec.  2169.  Prisoners  convicted 
of  murder  in  the  second  degree  must  serve  at  least  ten  years,  other  felons 
may  be  paroled  in  accordance  with  rules  made  by  the  Board  of  Adminis¬ 
tration  after  first  receiving  the  recommendation  of  the  Warden  and  the 
Chaplain  that  the  prisoner  is  worthy  of  consideration.  The  Board  of  Clem¬ 
ency  composed  of  two  members  of  opposite  political  faith,  one  of  whom 
must  be  a  practicing  attorney,  may  parole  convicts  from  the  Penitentiary 
after  they  serve  the  minimum  sentence.  (Page’s  Annotated  Code,  1926,  Vol. 
I,  Sections  86  to  93  and  2160.  See  Sec.  2141  for  parole  of  prisoners  from 
the  Reformatory  and  Sec.  2148-10  on  parole  of  female  prisoners  from  the 
Ohio  Reformatory  for  Women. 

(32)  Oklahoma: — Laws  of  1915,  p  91,  Sec.  5;  Compiled  Statutes  of 
1921,  Sec.  9227.  The  Governor  is  given  the  sole  power  to  grant  paroles  upon 
such  conditions,  restrictions,  and  limitations  as  he  may  deem  proper. 

(33)  Oregon: — Laws  of  1921,  Chapter  110,  p.  125;  Oregon  Laws  Sup¬ 
plement,  1921-1927,  Part  I,  Sections  1723  and  1724.  The  Governor  may  pa¬ 
role  prisoners  upon  his  own  motion  or  upon  recommendation  of  the  Parole 
Board  after  the  minimum  sentence  of  the  prisoner  has  been  served.  The 
office  of  a  parole  officer  was  also  created. 

(34)  Pennsylvania Laws  of  1909,  p.  397,  Sections  8  to  19;  Purdon’s 
Digest,  13th  ed.,  Supplement  1905  to  1909.  Prisoners  whose  minimum 
term  will  expire  within  three  months  may  apply  to  the  Board  of  Inspectors 
for  a  hearing  for  parole.  The  Governor,  upon  recommendation  of  the  Board 
of  Inspectors,  shall  parole  on  such  conditions  as  he  may  impose  and  the 
further  condition  of  reimprisonment  for  parole  violation  for  the  full  time 
of  sentence  and  forfeit  all  good  time  allowance. 

(35)  Rhode  Island: — Public  Laws  of  1915,  Chapter  1186;  General  Laws 
of  1923,  Chapter  414,  pp.  1829  to  1833,  Sections  6565  to  6570.  The  Board  of 
Parole,  composed  of  the  Governor,  the  agent  of  the  State  Charities  and 
Corrections,  and  three  other  citizens  appointed  by  the  Governor,  may  grant 
permit  of  parole  when  the  prisoner  has  served  not  less  than  one-half  of 
the  term  for  which  he  was  sentenced,  except  that  habitual  criminals  must 
serve  five  years  before  being  eligible  for  parole  and  life  termers  may  be 
paroled  after  serving  twenty  years. 

(36)  South  Carolina: — Laws  of  1909,  XXVI,  1 2 1 ;  Code  of  1922,  p.  283. 
Formerly  the  Governor  might  parole  any  prisoner  upon  any  terms  or  con¬ 
ditions  that  he  might  deem  just.  (Laws  of  1925,  p.  66.)  Now  the  Board  of 
Pardons  and  the  Governor  may  parole  at  the  end  of  the  minimum  term. 
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(37)  South  Dakota: — Laws  of  1905,  Chapter  144,  Sections  2  to  9.  The 
Warden  shall  recommend  parole  of  prisoner  to  the  Governor  when  the 
prisoner  has  been  confined  in  the  Penitentiary  a  sufficient  length  of  time  to 
accomplish  his  reformation,  provided  the  Governor  may  not  parole  the 
prisoner  until  he  has  served  one-half  of  the  time  of  his  sentence  allowing 
time  earned  for  good  behavior. 

(38)  Tennessee: — Laws  of  1913,  Chapter  52,  Sec.  1;  Annotated  Code  of 
1918,  Sec.  7237  a-1.  Upon  recommendation  of  the  Board  of  Prison  Commis¬ 
sioners,  the  Governor  may  release  any  prisoner  on  parole  who  has  served 
the  minimum  term  less  good  time,  except  a  life  termer,  who  must  first 
serve  twenty-five  years  less  diminution  for  good  conduct. 

(39)  Texas: — Acts  of  1905,  p.  33;  Revised  Criminal  Statutes  of  1925, 
A.cts  959  to  962.  Prisoners  may  be  paroled  by  Board  of  Prison  Commis¬ 
sioners  wdth  approval  of  the  Governor  according  to  regulations  and  condi¬ 
tions  made  by  said  Board  including  the  Governor.  Every  prisoner  may  be 
paroled  three  months  before  his  term  expires  to  remain  on  parole  indefi¬ 
nitely  until  violated  or  restored  to  civil  rights  by  the  Governor.  A  prisoner 
is  eligible  to  apply  for  parole  at  the  Board  meeting  prior  to  the  expiration 
of  his  minimum  sentence.  (Amended  Laws  of  1930,  p.  126.) 

(40)  Utah: — Law's  of  1896,  pp.  262-3.  Held  unconstitutional  in  State  v. 
Slate  Board  of  Corrections,  16  Ut.  478.  52  Pac.  1090;  Parole  Law  reenacted, 
Law's  of  1899,  Chapter  39,  Sec.  6,  p.  57;  Compiled  Laws  of  1917,  Sec.  4335. 
Board  may  parole  in  its  discretion  except  life  termers  for  murder  who  must 
serve  at  least  fifteen  years. 

(41)  Vermont: — Laws  of  1919,  No.  203,  p.  213,  regulating  conditional 
pardon  to  be  granted  by  the  Governor.  The  Governor  has  decreed  that  the 
parole  period  shall  be  twice  as  long  as  the  minimum  sentence.  Journal  of 
Criminal  Law  and  Criminology,  Vol.  18,  p.  600. 

(42)  Washington :— Laws  of  1899,  p.  36,  Sec.  1;  Remington’s  Compiled 
Statutes  of  1922,  Sec.  10247.  Governor  may  parole  prisoners  other  than 
second  offenders,  murderers,  and  life  termers  after  the  prisoner  has  served 
one  year  of  his  sentence  upon  the  recommendation  of  the  Superintendent 
of  the  State  Penitentiary.  Section  2282.  The  Board  of  Control,  acting 
with  the  Warden  of  the  State  Penitentiary  and  the  Board  of  Managers  of 
the  State  Reformatory  and  Superintendent  of  such  Reformatory,  may  also 
parole  prisoners  after  the  expiration  of  the  minimum  term  of  imprisonment. 

(43)  West  Virginia: — Acts  of  1903,  Chapter  45;  Hogg’s  Annotated 
Code  of  1913,  Sec.  5693.  Governor  may  parole  any  prisoner  except  one  sen¬ 
tenced  to  life  imprisonment  and  one  over  thirty  years  wdien  sentenced  who 
was  illiterate,  provided  he  has  served  the  minimum  term  upon  such  rules 
and  regulations  as  he  may  prescribe. 

(44)  Wisconsin: — Laws  of  1907,  Chapter  110;  Statutes  of  1915,  Sections 
4960-c  to  4960-c6.  The  Board  of  Control  with  approval  of  the  Governor,  may 
parole  all  felons  w'ho  have  served  at  least  one-half  of  their  full  time,  not 
reckoning  any  allowance  of  time  for  good  behavior  as  provided  by  law,  ex¬ 
cept  life  termers  who  must  have  served  thirty  years  less  good  time  allow¬ 
ance. 

(45)  Wyoming: — Laws  of  1909,  Chapter  84,  Sections  3  to  6;  Compiled 
Statutes  of  1920,  Sections  605  to  608.  Governor  may  parole  under  rules  made 
by  Board  of  Pardons  any  prisoner  except  one  sentenced  to  life  imprison¬ 
ment  w'ho  has  served  the  minimum  term  pronounced  by  the  trial  court. 

The  following  states  have  no  parole  laws:  (1)  Florida,  (2)  Mississippi. 
Laws  of  1926,  Chapter  147,  gives  a  suspended  sentence  law  also  called  a 
parole  law  for  misdemeanors.  (3)  Virginia.  The  parole  law  has  been  de¬ 
clared  unconstitutional. 
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APPENDIX  III 

HABITUAL  CRIMINAL  LAWS 

The  following  table  gives  the  citation  of  the  original  enactment  and  of 
the  present  Habitual  Criminal  Laws  of  the  states  named. 

(1)  California: — Statutes  of  1923,  p.  237;  Deering  Penal  Code  of  1923, 
Sec.  644. 

“Third  conviction  penalty.  Every  person  convicted  in  this  state  of  any 
felony  who  shall  previously  have  been  twice  convicted  of  robbery,  burglary, 
rape  with  force  and  violence,  arson,  or  any  of  them,  shall  be  adjudged  to 
be  an  habitual  criminal  and  shall  be  punished  by  imprisonment  in  the  State 
Penitentiary  for  not  less  than  ten  years. 

“Fourth  conviction  penalty.  Every  person  convicted  in  this  state  of  any 
felony  who  shall  previously  have  been  three  times  convicted,  whether  in 
this  state  or  elsewhere,  of  the  crime  of  robbery,  burglary,  rape  with  force 
and  violence,  arson  or  any  of  them  shall  be  punished  by  imprisonment  in 
the  State  Penitentiary  for  not  less  than  life,  provided,  however,  that  nothing 
in  this  act  shall  abrogate  or  effect  the  punishment  of  death  in  any  and  all 
crimes  now  or  hereafter  inflicting  such  punishment  of  death.” 

(2)  Colorado: — Session  Laws  of  1929,  Chapter  85,  pp.  309-312.  Speci¬ 
fies'  crimes  named  in  California  law  and  adds  voluntary  manslaughter,  con¬ 
fidence  game,  narcotic  felony  or  any  of  them  or  any  attempt  or  conspiracy 
to  commit  said  crimes  or  any  of  them  and  provides  as  punishments  with  ap¬ 
propriate  provisos  for  life  and  capital  crimes,  for  second  offence,  imprison¬ 
ment  not  less  than  one-third  the  longest  term  nor  more  than  twice  the  long¬ 
est  term.  Sec  2.  For  third  offences  imprisonment  not  less  than  the  longest 
term  nor  more  than  three  times  the  longest  term.  Sec.  3.  For  fourth  offence 
the  sentence  shall  be  life  imprisonment. 

(3)  Connecticut: — Revised  Statutes  of  1902,  Sec.  1529;  General  Stat¬ 
utes  Revision  of  1918,  Sec.  6054.  Second  felony,  sentence  for  term  of  im¬ 
prisonment  not  exceeding  double  the  term  provided  lty  law  for  such  offence. 

(4)  Florida: — Acts  of  1927,  Chapter  12022.  The  law  provides  increasing 
punishments  for  a  second  and  third  felony  and  a  life  sentence  upon  a  fourth 
conviction. 

(5)  Georgia:— Park’s  Annotated  Code  of  1928,  Sec.  1068.  A  second 
offender  shall  be  sentenced  to  the  maximum  for  the  particular  crime. 

(6)  Idaho: — Session  Laws  of  1923,  Chapter  109,  p.  139,  Sec.  9035-A. 
Any  person  convicted  of  a  third  felony  shall  be  sentenced  from  five  years 
to  life. 

(7)  Illinois: — Laws  of  1883,  p.  76;  Callaghan's  Illinois  Statutes  Anno¬ 
tated,  Vol.  3,  Chapter  38,  Sec.  631.  Second  offenders  of  the  crimes  of  burg¬ 
lary,  grand  larceny,  horse-stealing,  robbery,  forgery,  or  counterfeiting  or 
anv  of  them  shall  be  sentenced  for  the  maximum  provided  for  the  crime 
committed,  and  for  a  third  conviction  not  less  than  fifteen  years. 

(8)  Indiana: — Acts  of  1907,  p.  447;  Burns’  Annotated  Statutes  of  1926, 
Vol.  I,  Sections  2339  and  2340.  For  second  felony  within  the  limits  of  the 
United  States  shall  be  deemed  an  habitual  criminal  and  sentenced  to  State 
Prison  for  life. 

(9)  Iowa: — Statutes  of  1913,  Sec.  5091-A;  39  J.  A.,  Chapter  231,  Sec.  17; 
and  Statutes  of  1913,  Sec.  4871-A;  39  J.  A.,  Chapter  231,  Sec.  16;  Code  of 
1924,  Sections  13400  and  13396.  Second  offender  to  be  sentenced  to  twenty- 
five  years.  Sentence  on  conviction  for  third  felony  of  certain  specified  fel¬ 
onies  the  sentence  shall  be  not  more  than  forty  years. 
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(10)  Kansas: — Senate  Bill  No.  330  was  passed  by  the  1927  legislature 
and  provided  the  punishment  for  a  second  felony,  where  the  punishment  is 
confinement  in  the  Penitentiary  shall  be  double  the  time  of  the  first  convic¬ 
tion  and  if  convicted  a  third  time  of  felony  he  shall  be  confined  in  the  Peni¬ 
tentiary  during  his  life. 

(11)  Louisiana: — Session  Laws  of  1928,  p.  18,  Act  No.  15.  The  fourth 
offender  shall  be  punished  by  life  imprisonment. 

(12)  Massachusetts: — Acts!  of  1887,  p.  435,  Sec.  1;  General  Laws  of 
1921,  Chapter  279,  Sec.  25.  Second  offender  where  previous  sentence  to  pris¬ 
on  was  not  less  than  three  years  and  not  pardoned  shall  be  sentenced  for 
the  maximum  term  for  the  felony  committed. 

(13)  Michigan: — Laws  of  1927,  Act  number  175,  Amended  Public  Acts 
of  1929,  Act  number  24.  This  law  provides  that  for  a  second  felony  the  sen¬ 
tence  shall  be  not  less  than  one-half  the  longest  term  nor  more  than  one 
and  one-half  times  the  longest  term  for  the  particular  offence,  and  for  a 
third  felony  the  sentence  shall  not  be  less  than  the  longest  term  nor  more 
than  twice  the  longest  term,  and  for  a  fourth  felony  the  sentence  shall  be 
life,  or  if  the  offence  was  punishable  by  imprisonment  only  for  less  than  five 
years,  the  sentence  shall  be  not  less  than  seven  and  one-half  years  and  not 
more  than  fifteen  years. 

(14)  Minnesota: — Habitual  Offender — Misdemeanor  cases.  General 
Laws  of  1923,  Sections  10157  to  10160,  covers  only  cases  of  misdemeanors  of 
vagrancy,  selling  drugs  or  narcotics  or  misdemeanor  involving  moral  turpi¬ 
tude  and  provides  for  third  offence  to  be  sentenced  to  the  Reformatory  if 
from  eighteen  to  thirty  years  and  if  over  that  age  to  State  Prison  for  no 
more  than  three  years.  Sec.  9931-1.  If  fourth  or  subsequent  felony  is  such 
that  sentence  could  be  life  then  life  must  be  the  sentence;  if  less  than  life 
is  provided  for  the  particular  crime,  then  an  indeterminate  sentence  of  twice 
the  minimum  to  life  must  be  imposed. 

(15)  Missouri: — Revised  Statutes  of  1919,  Sec.  3702.  For  second  of¬ 
fences  punishment  must  be  life  if  the  crime  permits  of  such  punishment  and 
if  not  then  sentence  must  be  for  the  longest  term,  of  years  provided  for  the 
particular  offence  or  if  the  felony  is  an  attempt  to  commit  some  crime,  the 
sentence  shall  be  for  five  years  imprisonment. 

(16)  Nebraska: — Laws  of  1921,  p.  543;  Compiled  Statutes  of  1922,  Sec. 
10177.  If  the  prisoner  is  convicted  of  a  second  felony  and  a  sentence  for 
one  year  is  required  for  both,  he  shall  be  sentenced  to  a  minimum  of  ten 
years  or  greater  period  if  so  provided  for  the  particular  crime. 

(17)  Nevada: — Compiled  Laws  of  1912,  Sec.  6292.  For  a  third  felony 
the  convicted  person  shall  be  adjudged  an  habitual  criminal  and  sentenced 
to  not  less  than  ten  years  imprisonment. 

(18)  New  Jersey: — Laws  of  1927,  Chapter  263,  p.  483.  For  a  fourth  fel¬ 
ony  the  court  may  in  its  discretion  impose  a  life  sentence  upon  the  person 
so  convicted. 

(19)  New  Hampshire: — Laws  of  1893,  Sec.  79;  Public  Laws  of  1925, 
p.  1441,  Chapter  396.  Prisoner  previously  sentenced  for  two  separate  felonies 
for  terms  of  three  years  each,  upon  conviction  of  a  third  felony  shall  be 
sentenced  to  serve  not  more  than  fifteen  years. 

(20)  New  Mexico: — Session  Laws  of  1929,  Chapter  28.  Upon  convic¬ 
tion  of  a  second  felony  the  sentence  shall  be  nofc  less  than  half  the  longest 
term  nor  more  than  twice  the  longest  term  prescribed  for  the  first  convic¬ 
tion;  a  third  conviction  for  felony  carries  three  times  the  longest  term  pre¬ 
scribed  for  the  particular  offence,  and  a  fourth  conviction  is  punished  by 
life  imprisonment. 
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(21)  New  York: — Laws  of  1920,  Chapter  571;  Cahill’s  Consolidated 
Laws  of  1923;  Penal  Code,  Sections  1941  and  1942.  For  second  felony,  life 
sentence  if  same  may  be  given  for  the  crime  committed,  otherwise,  not  less 
than  twice  the  longest  term.  For*  a  fourth  felony  the  sentence  shall  be  life, 
provided  after  he  has  served  the  maximum  term  for  the  particular  offence 
committed  less  good  time  allowance  he  shall  be  subject  to  the  jurisdiction 
of  the  Board  of  Commissioners  of  Paroled  Prisoners. 

(22)  North  Dakota: — Session  Laws  of  1927,  Chapter  126.  The  law 
provides  that  for  a  third  felony  the  sentence  shall  be  twice  the  maximum  for 
the  first  offence  and  for  the  fourth  felony  life  imprisonment. 

(23)  Ohio: — Laws  of  Ohio,  Vol.  113,  1929,  p,  40,  Sec.  142;  Throckmor¬ 
ton’s  Code  of  1930,  Sections  13744-1  and  13744-2.  For  a  third  felony  of  any 
one  of  a  long  list  named,  the  prisoner  shall  be  sentenced  to  the  maximum 
statutory  penalty  for  such  offence,  and  for  a  fourth  felony  the  sentence  shall 
be  life  provided  none  of  such  convictions  resulted  from  offences  connected 
with  the  same  transaction  or  committed  at  the  same  time. 

(24)  Oregon:— Laws  of  1927,  Chapter  334,  p.  432;  Oregon  Laws  Sup¬ 
plement  1921-1927,  Part  II,  p.  985.  For  second  and  for  a  third  felony  not 
less  than  the  longest  term  nor  more  than  twice  the  longest  term.  For  fourth 
felony  the  prisoner  shall  be  sentenced  to  life  imprisonment. 

(25)  Oklahoma: — C.  O.  S.,  1921,  Sections  2299  and  2300.  If  the  second 
felony  is  such  that  upon  a  first  conviction  the  maximum  sentence  would  be 
five  years  or  less,  then  the  sentence  shall  be  not  less  than  ten  years. 

(26)  Pennsylvania: — Laws  of  1929,  p.  854.  Any  person  convicted  a 
second  time  of  any  of  the  following  crimes:  treason,  murder,  voluntary  man¬ 
slaughter,  sodomy,  buggery,  burglary,  entering  with  intent  to  steal,  robbery, 
arson,  nayhem,  kidnapping,  sale  of  narcotics,  perjury,  abortion,  pandering, 
incest,  or  any  offence  committed  or  attempted  to  be  committed  through  the 
instrumentality  of  or  with  the  aid  of  a  deadly  weapon  or  gunpowder  or 
other  explosive  substance  or  corrosive  fluid  may,  upon  conviction  of  such 
second  offence  committed  within  five  years  of  the  first  term,  be  sentenced 
to  imprisonment  for  a  term  the  maximum  of  which  shall  not  be  more  than 
twice  the  longest  term  prescribed  upon  a  first  conviction  of  the  crime  in 
question. 

An  offender  committing  a  fourth  or  subsequent  felony  shall  in  the 
discretion  of  the  judge  trying  the  case  be  sentenced  to  imprisonment  for 
his  natural  life. 

(27)  Rhode  Island: — General  Laws  of  1923,  Sec.  71,  p.  1779.  A  person 
having  been  previously  convicted  two  or  more  times  of  felonies  anywhere 
shall  be  sentenced  to  imprisonment  of  not  more  than  twenty-five  years  addi¬ 
tional  to  the  sentence  for  the  particular  crime  committed 

(28)  South  Dakota: — Revised  Code  of  1919,  Sections  3612  and  3613; 
Amended  Session  Laws  of  1927,  Chapter  119. 

(29)  Utah: — Laws  of  1896,  Chapter  LXXXI,  Sec.  2,  p.  262;  Compiled 
Laws  of  1907,  Sections  4067  and  1686x17;  Compiled  Law's  of  Utah,  1917,  Sec¬ 
tions  7907  and  4334.  A  second  felony  offender  other  than  murder  in  the 
first  or  second  degree  is  deemed  an  habitual  criminal  and  shall  be  punished 
by  imprisonment  in  the  State  Prison  for  not  less  than  fifteen  years.  (This 
law  was  probably  repealed  by  implication  by  the  indeterminate  sentence  law' 
of  1913.) 

(30)  Vermont: — Laws  of  1927,  Act  128,  p.  120.  A  prisoner  upon  con¬ 
viction  of  a  fourth  felony  shall  be  sentenced  to  imprisonment  for  his  natural 
life. 
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(31)  Virginia: — Code  of  1887,  Sections  3905  and  3906  provided  an  ad¬ 
ditional  sentence  of  five  years  for  second  felony  and  life  imprisonment  for 
a  third  felony.  This  was'  amended  in  Acts  of  1916,  pp.  34  and  35  to  prevent 
introduction  of  evidence  of  prior  felonies  at  the  trial  for  the  present  charge. 
Code  of  1924,  Annotated,  Sec.  5054.  The  Superintendent  of  the  Penitentiary 
upon  receipt  of  the  prisoner  shall  inform  the  circuit  court  whereupon  the 
convict  shall  there  be  tried  as  a  previous  offender  and  sentenced  to.  an  addi¬ 
tional  five  years  if  a  second  offender  and  such  additional  time  as  the  court 
may  deem  proper  if  the  prisoner  is  found  to  have  committed  three  or  more 
felonies. 

(32)  Washington: — Laws  of  1909,  p.  899,  Sec.  34;  Remington’s  Com¬ 
piled  Statutes  of  1922,  Sec.  2286.  Conviction  of  second  felony  or  of  a  third 
misdemeanor  of  petit  larceny  or  one  in  which  fraud  or  intent  to  defraud  is 
an  element  is  a  habitual  criminal  and  shall  be  sentenced  to  imprisonment 
of  not  less  than  ten  years.  For  third  felony  the  punishment  shall  be  impris¬ 
onment  in  the  State  Penitentiary  for  life. 

(33)  West  Virginia: — Code  of  1860,  Chapter  199;  Hogg's  Code  of  1913, 
Sections  5480  and  5481.  Upon  proof  of  conviction  of  prior  felony  in  the 
United  States,  the,  prisoner  shall  be  confined  five  years  in  addition  to  the 
time  he  would  otherwise  be  sentenced.  For  a  third  felony  he  shall  be  con¬ 
fined  in  the  Penitentiary  for  life. 

(34)  Wisconsin: — Revised  Statutes  of  1878,  Sec.  4796;  Statutes  of 
1925,  Chapter  359,  Judgments  Sec.  12.  For  a  second  felony  the  defendant 
shall  be  punished  by  imprisonment  in  the  State  Prison  not  less  than  the 
shortest  term  fixed  for  said  offence  and  not  more  than  twenty-five  years. 
Laws  of  1913,  Chapter  355.  A  second  offender  must  be  sentenced  to  State 
Prison  and  not  to  the  Reformatory. 
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